
 
CITY COUNCIL BUSINESS MEETING AGENDA 

1705 MAIN STREET, DAPHNE, AL 
NOVEMBER 2, 2009 

BUSINESS MEETING 
6:30 P.M.                                                                           

 
 1.  CALL TO ORDER 
 2.  ROLL CALL/INVOCATION 
      PLEDGE OF ALLEGIANCE 

 
APPROVE MINUTES:     Council meeting minutes / October 19, 2009 
                                              
PUBLIC HEARING:   Revision to Zoning Map / Ordinance 2009-60
 
4. REPORT STANDING COMMITTEES: 
    A. FINANCE COMMITTEE / Boulware 
     B. BUILDINGS & PROPERTY  -  Lake      
    C.  PUBLIC SAFETY -  Burnam          
    D. CODE ENFORCEMENT/ORDINANCE COMMITTEE  -  Palumbo 
          Review minutes / October 14th  
    E.  PUBLIC WORKS COMMITTEE / SOLID WASTE AUTHORITY  -  Yelding      
        
5. REPORTS OF SPECIAL BOARDS & COMMISSIONS:  
   A.  Board of Zoning Adjustments –  Jones  
         Review minutes / September 3rd         
   B.  Downtown Redevelopment Authority - Barnette    
  C.  Industrial Development Board – Yelding          
  D.  Library Board  - Lake 
  E.  Planning Commission – Barnette 
        Set Public Hearing date for December 7, 2009 to consider: 
        1. Rezoning: Trione Heir Property / Located at the intersection of Main Street & Belrose Avenue / 
            From R-2, Medium Density Single Family Residential District to B-1, Local Business District 
        2. Revision to the Olde Towne District Map        
  F.  Recreation Board  -  Burnam   
        Review minutes / October 14th  
        MOTION: Authorize the Mayor to negotiate a contract with Mr. Marc Bell for plans for  
                           Concession / Restroom buildings at Trione Sports Complex.  The cost of the plans is 
                           not to exceed $2,000.  These facilities would be locate at the new football and soccer fields 
 
 G.  Utility Board - Scott          
 
 
                                                                                                                                                                    
6.  REPORTS OF OFFICERS: 
 

A. Mayors Report    
B. City Attorney’s Report  
C. Department Head Comments  
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7. PUBLIC PARTICIPATION:  
 
 
                                                                                                                                                             
 8. RESOLUTIONS & ORDINANCES: 
 
      RESOLUTIONS: 
a.)  Recommend Appointment of Ms. Regina Benjamin as  
       Surgeon General of the United States. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . /Resolution 2009-110 
 
b.) Support of the Smart Streets Sidewalks Project. . . . . . . . . . . . . . . . . . . . . . . . . . . /Resolution 2009-111 
                                                                                                                                                                   
 
 
       ORDINANCES: 
 
        2ND  READ   
a.)  Amending Job Classification Schedule. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . /Ordinance 2009-48 
 
b.) General Fund Appropriation: County Road 13  
       SRTS Sidewalk Grant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ./Ordinance 2009-57 
 
c.)  Amend Bank Signatories. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ./Ordinance 2009-59 
 
 
       1ST READ 
d.)  Revision to Zoning Map. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . ./Ordinance 2009-60 
 
E.)  Mandating a Budget Review Policy for Fiscal Year 2010. . . . . . . . . . . . . . . . . . ./Ordinance 2009-61 

 
 
 

 
9. COUNCIL COMMENTS                   
10.  ADJOURN 
 

          
      TENTATIVE WORK SESSION ITEMS 
 

1. VISIONING PLAN 
2. PROTOCOL FOR CHANGING SIGN ORDINANCE 
3. TRAINING & TRAVEL BUDGET 
4. SIGN ORDINANCE 
5. LODGING TAX  
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CITY OF DAPHNE 
CITY COUNCIL MEETING 

 
ROLL CALL 

 
 
CITY COUNCIL:                                         CALL  VOTES                                    
COUNCILMAN YELDING     PRESENT       ABSENT            
 
COUNCILWOMAN BARNETTE    PRESENT       ABSENT            
 
COUNCILMAN LAKE   PRESENT       ABSENT            
 
COUNCILMAN BURNAM    PRESENT       ABSENT            
 
COUNCILMAN SCOTT   PRESENT       ABSENT            
 
COUNCIMAN BOULWARE     PRESENT       ABSENT            
 
COUNCILMAN PALUMBO   PRESENT       ABSENT         
    
MAYOR 
 
MAYOR SMALL    PRESENT       ABSENT            
 
CITY CLERK: 
 
DAVID L. COHEN                 PRESENT___    ABSENT___ 
 
CITY ATTORNEY: 
 
CITY ATTORNEY JAY ROSS  PRESENT       ABSENT    
 
 
MINUTE NOTES: 
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      CITY COUNCIL MEETING 

MINUTES 
 
NOTES: 
 
                                                                    
                                                                    
                                                                    
                                                                    
                                                                    
                                                                   
 

COMMITTEE RECOMMENDATIONS 
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OCTOBER 19, 2009 
CITY COUNCIL MEETING 
1705 MAIN STREET 
DAPHNE, AL 
6:30 P.M. 
 
1. CALL TO ORDER 
Council President Lake called the meeting to order at 6:30 p.m. 
 
2.    ROLL CALL/INVOCATION/PLEDGE OF ALLEGIANCE
Invocation was give by Council President Lake. 
 
COUNCIL MEMBERS PRESET:  Bailey Yelding; Cathy Barnette; John Lake Greg Burnam; Ron 
Scott; Derek Boulware; August Palumbo. 
 
Also present: Mayor Fred Small; David Cohen, City Clerk; Rebecca Hayes, Assistant City Clerk; Jay 
Ross, City Attorney; Jason Crane, Attorney; Erick Bussey, Attorney; Bill Eady, Public Works Director; 
Vickie Hinman, Interim Human Resource Director; David Carpenter, Police; James White, Fire Chief; 
Tonja Young, Library Director David McKelroy, Recreation Director; Deni Biggs, Interim Civic Center 
Director; Adrienne Jones, Planning Director; Suzanne Henson, Senior Accountant; Jane Robbins, Mayors 
Assistant; Sherree Hilbrun, Payroll & Benefits; Kim Sparks; Public Works employees; Firefighters; Police 
Officers; Library employees; Ron Allen, Library Board; Ed Nelson, Recreation Board; Victoria Phelps, 
Planning Commission; Al Guarisco, Village Point Foundation; Lon Johnston, Utility Board; Bob Segalla, 
Utility Board; Ray Moore, Hutchinson, Moore & Rauch; Mickey Boykin, Daphne Museum; State 
Representative Randy Davis. 
 
Absent: Chief Kim Briley, Finance Director; Richard Merchant, Building Official. 
 
 
2. APPROVE MINUTES 
 
MOTION BY Councilwoman Barnette to adopt the Council meeting minutes meeting held October 
5, 2009.  Seconded by Councilman Yelding. 
 
 
AYE    ALL IN FAVOR              NAY    NONE OPPOSED             MOTION CARRIED              
 
MOTION BY Councilwoman Barnette to adopt the Special Called Council meeting minutes 
meeting held October 7, 2009.  Seconded by Councilman Burnam. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 

 
MOTION BY Councilman Palumbo to adopt the Council Work Session minutes meeting held 
October 12, 2009.  Seconded by Councilman Scott. 
 
AYE    Barnette, Scott, Boulware, Palumbo Lake                           NAY    NONE OPPOSED                              
 
ABSTAIN    Yelding, Burnam                                             MOTION CARRIED 
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CITY COUNCIL MEETING 

2

1705 MAIN STREET 
DAPHNE, AL 
6:30 P.M. 
 
PRESENTATION:  Smart Coast / Ms. Wendy Allen 
 
Ms. Allen invited council to attend seminars regarding the Healthy Coastal Connection Project that is 
accessing the current state of connectivity in our coastal region and helping develop an action plan to 
increase connectivity.  The seminars will be at different locations throughout this week. 
 
PRESENTATION:  “Inmosphere” Resiliency / Ms. Alva Tate 
 
Ms. Tate made a presentation to council regarding the workshop that she provides for communities.  Her 
workshop provides help in personal and behavioral development, and builds resiliency and self-esteem.  
She asked that council consider sponsoring this program. 
 
VOTE:   Human Resource Director 
 
Each council member will vote for two (2) names in the first round, in the second round council will vote 
between the two (2) with the most votes from the first round.  
                                                               
        ROUND ONE                               NAME                           VOTES      TOTAL 
 

1.  Christy Royals 
 

  

2.   Jeff LeBlanc 
 

111 3 

3.   John Manning 
 

111 3 

4.   Joy Bridge 
 

1 1 

5.   Vanessa McCants 
 

  

6.   Vickie Hinman 
 

1111 4 

7.   Wayne Bunch 
 

111 3 

 
 
TIE BREAKER                                    NAME                           VOTES      TOTAL 
                   

1.  Jeff LeBlanc 
 

1111 4 

2.   John Manning 
 

  

3.   Wayne Bunch 
 

111 3 
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CITY COUNCIL MEETING 

3

1705 MAIN STREET 
DAPHNE, AL 
6:30 P.M. 
 
ROUND  TWO  FINAL                      NAME                           VOTES      TOTAL 
                                                    

1.  Jeff LeBlanc 
 

1111 4 

2.   Vickie Hinman 
 

111 3 

 
                                                             
Council President Lake requested that the Mayor make the offer to Mr. LeBlanc for the position of Human 
Resource Director. 
 
MOTION BY Councilwoman Barnette to authorize the Mayor to make an offer to Mr. LeBlanc 
contingent upon HR procedure. Seconded by Councilman Palumbo. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 
 
        A.  FINANCE COMMITTEE – Boulware 
The minutes for the October 12th meeting are in the packet. 
 
Motion:  Authorize Mayor and Finance Director to pursue refunding of 1997 Warrants 
 
MOTION BY Councilman Scott to authorize Mayor and Finance Director to pursue refunding of 
1997 Warrants.  Seconded by Councilman Yelding. 
 
AYE    ALL IN FAVOR            NAY    NONE OPPOSED             MOTION CARRIED 
 
 
Treasurers Report / September 30, 2009 
 
MOTION  BY Councilman Yelding to accept the Treasures report as of September 30, 2009 with a 
balance of $19,353,329.68.  Seconded by Councilman Scott. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 

 
 

Summary of Revenues & Expenditures
As of August 31, 2009 the statement shows that expenditures are currently over revenues by 
($1,702,416).   This does not reflect the $1,695,979 received from Riviera Utilities in September. 
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CITY COUNCIL MEETING 

4

1705 MAIN STREET 
DAPHNE, AL 
6:30 P.M. 
 
Sales Tax Collections:   August 31, 2009 
Sales and Use Tax Collected for August 2009          - $   832,035 
Sales and Use Tax Budgeted for August 2009          - $   869,818
Under Budget (for August)                                         - $ ( 37,783) 
 
YTD Budget Collections Variance - Under Budget - $ (1,071,536) 
 
 
Lodging Tax Collections:  August 31, 2009 
The Lodging Tax Collections report shows $44,636.82 collected. 
 
The next meeting will be November 9th  at 4:00 p.m. in the Executive Conference Room            
 
Councilman Scott requested that Ordinance 2009-48 regarding a job reclassification that was pulled off 
the agenda at the last council meeting be put on the November 2nd agenda for consideration. He said that 
this reclassification of a position was overlooked when they did the last review of jobs.  He said this was 
an oversight of the city.  There were two jobs that were missed one of them came back with no change and 
one came back with a change.    
 
Council President Lake stated that it will be on the next agenda.  He said that he did not want this 
ordinance to cloud up the budget. 
 
 

B. BUILDINGS AND PROPERTY COMMITTEE – Lake 
The minutes for the October 2nd meeting are in the packet.   
 
Councilwoman Barnette stated that the issue of ownership of a strip of property at the bay front that seems 
to be a continuous issue at the committee meeting needs to be resolved.  
 
Council President Lake stated that it is a deeded access for all the people, and is actually owned by all the 
people on the street, and it would take 51% of the people to purchase it.  It is not encumbered.  The city is 
not denying anyone access to the property.  Basically the committee did not feel that it was an issue. 
 
Councilwoman Barnette asked for that information in a legal memo, because there was a previous memo 
that said there was some issues that were still unresolved, and that they were looking into. Certainly not to 
spend a lot in legal fees, but to have the city attorney look into this matter. 
 
Mr. Ross stated that he is not familiar with this, but he will look into it. 

 
 

C.  PUBLIC SAFETY COMMITTEE – Burnam 
No report. 
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OCTOBER 19, 2009 
CITY COUNCIL MEETING 

5

1705 MAIN STREET 
DAPHNE, AL 
6:30 P.M. 
 

D. CODE ENFORCEMENT/ORDINANCE COMMITTEE –  Palumbo 
The committee met considering one item regarding the Recreation Board. 
 

   E. PUBLIC WORKS COMMITTEE/SOLID WASTE AUTHORITY – Yelding 
The committee will meet Friday at 8:00 in the Executive Conference room. Councilman Yelding stated 
that the city received a Block Grant and he will let the Mayor talk about that in his report. He commended 
the Mayor of his efforts in securing the grant. 

 
 

5.   REPORTS OF SPECIAL BOARDS & COMMISSIONS: 
A. Board of Zoning Adjustments – Ms. Jones 

No report. 
 

B. Downtown Redevelopment Authority – Barnette 
No report. 
 

C. Industrial Development Board – Yelding 
No report. 
 
D.   Library Board – Lake 
No report. 
 

E.   Planning Commission – Barnette 
There is a work session Wednesday at 8:30 a.m. to wrap up the Land Use Ordinance changes.  The 
Planning Commission meeting is Thursday at 6:00 p.m. They hope that they will vote on the changes 
and be sent to council. 

 
F. Recreation Board – Burnam 

There is a letter in the packet from the Recreation Board supporting Ordinance 2009-55 regarding the 
lodging tax. 
 

G. Utility Board – Scott 
There is a Special Called Budget meeting scheduled for Monday, October 26th and the regularly 
scheduled meeting will be held November 4th at 5:00 p.m. at City Hall.  

 
 
6.  REPORTS OF THE OFFICERS:

A.  Mayor’s Report 
a.)  Parade Permit / Daphne High Elementary School / Fun Run /  November 7, 2009 
 
MOTION BY Councilman Yelding to approve the permit for the Daphne Elementary School Fun 
Run on November 7, 2009.  Seconded by Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
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OCTOBER 19, 2009 
CITY COUNCIL MEETING 

6

1705 MAIN STREET 
DAPHNE, AL 
6:30 P.M. 
 
b.)  Parade Permit / Animal Rescue / 9th Annual 5K & 1 Mile Pet Trot / December 19, 2009 
 
MOTION BY Councilwoman Barnette to approve the permit for Animal Rescue’s 9th Annual  5K 
and 1 Mile Pet Trot for December 19, 2009.  Seconded by Councilman Scott. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 
c.) ABC License / Daruma Japanese Sushi & Steakhouse / 020 / Restaurant Retail Liquor 
 
MOTION BY Councilwoman Barnette to approve the ABC License for Daruma Japanese Sushi & 
Steakhouse / 020 / Restaurant Retail Liquor.  Seconded by Councilman Burnam. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
d.)  Approve Jubilee Festival to be  held on September 25 & 26, 2010 
 

MOTION BY Councilman Scott to approve the Jubilee Festival to be held on September 25 
& 26, 2010 with the following requests:  
1.  Permission to block Main Street from Magnolia Avenue South to Dryer Avenue. The closing of     
     this area of this area would still allow access by area residents and church visitors. 
2. Permission to use Centennial Park for KidsART. 
3. Permission to allow children to paint on the back fence in Centennial Park. 
4. Assistance from Police and Street Department with street closings and barricades from Friday,  
    September 24, 2010 until Sunday, September 26, 2010 after 6:00 p.m. 
5. Coordination by the Mayor with Riviera Utilities for additional electrical power access at the   
    City Hall entrance utility pole. 
6. Permission to use City Hall as headquarters for the festival staff and volunteers. 
7. Permission to place temporary banners to help promote the 22nd Annual Jubilee Festival.      
    Specifics of the banners are as follows: 
         a.)   Banners to read: Jubilee Festival, September 25th and 26th  
         b.)   Banners to be posted 2 weeks prior to event Size of Banners to be 120” x 34”                                                  
         c.)   Locations to include: 
                i.)  Santa Rosa & Main Street 
               ii.)  Jubilee Square Mall 
              iii.)  Lawson Road 
              iv.) Highway 98 at Montrose Welcome Sign 
 8.  Permission to place banners within the site of the festival 
 
Seconded by Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
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OCTOBER 19, 2009 
CITY COUNCIL MEETING 

7

1705 MAIN STREET 
DAPHNE, AL 
6:30 P.M. 
 
Mayor Small stated that the city had been turned down last year for a $500,000 Block Grant to sewer the 
area behind Target. He said that he contacted Senator Tripp Pitman, Representative Randy Davis and 
Congressman Jo Bonner and went back to Montgomery to try again, and this time they were successful in 
getting the grant.  The match has already been set aside for this project so they do not have to look for the 
money.  
 
Councilman Scott thanked the Mayor and Councilman Yelding for not letting go of this but they kept 
bringing it up.  He appreciates the Mayor going to Montgomery to pursue this grant.  He commended 
Councilman Yelding for spearheading the group that collected the information that was needed to get the 
grant. They couldn’t have done it without their help. 
 
Councilman Yelding stated that there is one more small pocket by the YMCA that is left to be sewered. 
 
 
      B.  City Attorney Report 
No report. 
 

C. Department Head Comments 
James White – Fire Chief -  reported that there was an apartment fire yesterday and cautioned everyone 
to inspect and clean their heating units before using them. 
 
David Carpenter – Police Chief -  reported that detectives were able to solve a burglary in Lake Forest 
thanks to a piece of equipment (AFTS – Automated fingerprint index system) that council allowed them to 
purchase last year.  They were able to lift a print at the scene, put it into the system and were able to get a 
match with a suspect.  Detectives were called out Friday night to a possible homicide of a female that 
required paying overtime.  It turned out not to be a homicide after an autopsy was performed, but they still 
had to investigate it as one until foul play was ruled out.  So you cannot predict when these type of crimes 
are going to occur and that overtime is a necessity in their line of work. 
 
David McKelroy – Recreation Director – reminded everyone that Brown Bag By the Bay is still going on 
at May Day Park on Thursdays 11:30 a.m. – 1:30 p.m.  He stated that there was a 35 team girls fast pitch 
softball tournament this past weekend at Trione and Daphne High School. The Recreation Department 
will sponsor a 5th Quarter after the football game Friday at Trione Sports Complex for high school 
students from 9:30 p.m. to 11:30 p.m. with intramural sports and free food. He reported that the Baldwin 
County Youth Football will be at Trione on October 31st on three fields starting at 8:30 a.m., and the 
Eastern Shore Blast Soccer Club will be using the other three fields for their Halloween tournament 
October 31st and November 1st.  
 
Tonja Young – Library Director – spoke to council regarding how under Mayor Small’s leadership the 
Department Heads have come together, communicating with each other and are working together. She 
also spoke regarding the Library employees and how loyal they are, and how they go beyond the call of 
duty. She petitioned the council not to go to layoffs to balance the budget. 
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CITY COUNCIL MEETING 
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1705 MAIN STREET 
DAPHNE, AL 
6:30 P.M. 
 
7. PUBLIC PARTICIPATION 
Mr. Louie Nady – Captain O’Neal Drive – spoke to council regarding notes he had given them on the 
budget. 
 
Mr. Kevin Spriggs – Owner of the Eastern Shore Motel – spoke regarding the budget, and spoke against 
the lodging tax being used to put the city in debt. 
 
Ms. Carol Simmons – 6662 Jacksons Oak - Friends of the Library – thanked Mr. Lake for coming to the 
Teens event.  She acknowledged that the Daphne Library is the best library where she has done volunteer 
work.  She stated that the Friends of the Library support the library staff. She invited council to join the 
Friends of the Library. 
 
Mr. James Morris – 41 Lake Shore Drive – Friends of the Library- spoke in support of the library staff, 
and said that there is a lot to be done to have a first rate library.  He said that they need to keep the people 
they have at the library, and do not need to cut the library. 
 
Mr. Ed Nelson – Laurel Court – Recreation Board Chairman – Requested that council pass Ordinance 
2009-55 regarding the lodging tax. 
 
Mr. Carl Donnelly – Daphne Police Officer – spoke regarding layoffs and salary cuts in the city.  He stated 
that if council cut the employees pay they should cut theirs and the mayors salary also, and that would 
amount to $30,000 which would keep an employee working for a year. 
 
8.   RESOLUTIONS, ORDINANCES, ORDERS AND OTHER BUSINESS 
 
 
  RESOLUTIONS: 
a.)  Bid Award:  Civic Center Roof Repairs / Carolina Roofing. . . . . . . . . . . . . . . . ./Resolution 2009-106 
 
b.) Declaring Certain Property Surplus. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ./Resolution 2009-107 
 
c.) Agreement with Baldwin County: Sales & Use Tax 
      Review and Audit Services. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ./Resolution 2009-108 
 
d.)  Support Eastern Shore Trail being Recognized as a National 
       Recreation Trail and Part of the National Trails System. . . . . . . . . . . . . . . . . . . /Resolution 2009-109 

 
 

MOTION BY Councilman Scott to waive the reading of Resolution 2009-106, 2009-107, 2009-
108 and 2009-109.  Seconded by Councilman Palumbo 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
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1705 MAIN STREET 
DAPHNE, AL 
6:30 P.M. 
 
MOTION BY Councilman Scott to adopt Resolution 2009-106.  Seconded by Councilman 
Palumbo. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilman Scott to adopt Resolution 2009-107.  Seconded by Councilwoman 
Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilman Scott to adopt Resolution 2009-108.  Seconded by Councilman 
Yelding. 
 
AYE    Yelding, Barnette, Burnam, Scott, Boulware, Palumbo                  NAY    Lake 
 
                                                               MOTION CARRIED 
 
MOTION BY Councilman Scott to adopt Resolution 2009-109.  Seconded by Councilwoman 
Barnette. 
 
AYE    ALL IN FAVOR             NAY   NONE OPPOSED             MOTION CARRIED 
 
 
ORDINANCES: 
 
         2ND READ 
a.)  Adopting the Fiscal Year Budget 2010 / Worksheet #1 . . . . . . . . . . . . . . . . . . /Ordinance 2009-50 
 
b.) Adopting the Fiscal Year Budget 2010 / Worksheet #2 . . . . . . . . . . . . . . . . . .  /Ordinance 2009-51 
 
c.) Adopting the Fiscal Year Budget 2010 / Worksheet #3 . . . . . . . . . . . . . . . . . .  /Ordinance 2009-52 
 
d.) Adopting the Fiscal Year Budget 2010 / Worksheet #4a . . . . . . . . . . . . . . . . . ./Ordinance 2009-53 
 
e.) Adopting the Fiscal Year Budget 2010 / Worksheet #4b . . . . . . . . . . . . . . . . . /Ordinance 2009-54 
 
f.) Amending Use of Lodging Tax Proceeds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . /Ordinance 2009-55 
 
g.) Annexation: AJD Family Limited Partnership /  
      Southeast of the Intersection of County Road 64 and 
      Friendship Road / Requested Zoning B-1, Local Business. . . . . . . . . . . . . . . . /Ordinance 2009-56 

13



OCTOBER 19, 2009 
CITY COUNCIL MEETING 

10

1705 MAIN STREET 
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6:30 P.M. 
 
        1ST READ 
h.)  General Fund Appropriation: County Road 13  
       SRTS Sidewalk Grant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ./Ordinance 2009-57 
 
h.) Appropriation: Civic Center Roof Repairs. . . . . . . . . . . . . . . . . . . . . . . . . . . . ./Ordinance 2009-58 
 
j.)  Amend Bank Signatories. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ./Ordinance 2009-59 

 
 
MOTION BY Councilman Scott to waive the reading of Ordinance 2009-55.  Seconded by 
Councilman Burnam. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilman Scott to adopt Ordinance 2009-55.  Seconded by Councilman Burnam. 
 
MOTION BY Councilwoman Barnette to amend Ordinance 2009-55 to include 5% to the Downtown 
Redevelopment Authority.  
 
Councilman Scott suggested taking the 5% after IDB and the debt service has been taken. 
 
Councilwoman Barnette accepted that amendment. 
 
Seconded by Councilman Scott. 
 
Council discussed the amendment. 
 
Councilwoman Barnette withdrew her motion.  Councilman Scott withdrew his second. 
 
MOTION BY Councilwoman Barnette to amend Ordinance 2009-55 to include 5% off the top for 
Downtown Redevelopment.  Seconded by Councilman Scott. 
 
VOTE ON AMENDMENT 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
VOTE ON ORIGINAL MOTION AS AMENDED 
 
AYE    Yelding, Barnette, Burnam, Scott, Palumbo, Lake                         NAY    Boulware 
 
                                                                      MOTION CARRIED 
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6:30 P.M. 
 
MOTION BY Councilwoman Barnette to waive the reading of Ordinance 2009-56.  Seconded by 
Councilman Yelding. 
 
Councilwoman Barnette stated that this received an unanimous favorable recommendation from the 
Planning Commission. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilman Burnam to adopt Ordinance 2009-56.  Seconded by Councilman 
Yelding. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 
MOTION BY Councilman Scott to waive the reading of Ordinance 2009-52.  Seconded by 
Councilman Burnam. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilman Scott to adopt Ordinance 2009-52 with a fund draw of $584,990, 
(worksheet 3).  Seconded by Councilman Burnam. 
 
Mayor Small asked council to change worksheet 3 listing several positions on the vacant list: 
 
Delete: 
(2) Civic Center Sales Asst. 
Building Maintenance Tech 
 
He has moved someone into these positions 
 
Add to the Vacant Position List: 
 
Building Inspector 
Revenue Tech 
Planning Admin Secretary 
 
MOTION BY Councilman Palumbo to amend the vacant position list on worksheet 3 attached to 
Ordinance 2009-52: 
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Delete: 
 
(2) Civic Center Sales Asst. 
Building Maintenance Tech 
 
He has moved someone into these positions 
 
Add to the Vacant Position List: 
 
Building Inspector 
Revenue Tech 
Planning Admin Secretary 
 
VOTE ON AMENDMENT 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
VOTE ON ORIGINAL MOTION AS AMENDED 
 
AYE    Yelding, Burnam, Scott, Lake                                   NAY    Barnette, Boulware, Palumbo 
 
                                                              MOTION CARRIED 

 
 

MOTION BY Councilman Yelding to suspend the rules to consider Ordinance 2009-58.  
Seconded by Councilwoman Barnette. 
 
ROLL CALL VOTE 
 
Yelding Aye    Boulware  Aye 
Barnette Aye    Palumbo  Aye 
Burnam Aye    Lake   Aye 
Scott Aye 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilman Yelding to waive the reading of Ordinance 2009-58.  Seconded by 
Councilman Scott. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
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MOTION BY Councilman Yelding to adopt Ordinance 2009-58.  Seconded by Councilwoman 
Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 
 
ORDINANCES 2009-50, 2009-57, and 2009-59 WERE MADE 1ST READ. 
 

 
 

9. COUNCIL COMMENTS 
Councilman Yelding commended the city workers for coming to the meeting, and paying attention to what 
is going on.  They certainly want to keep the workers busy keeping the city beautiful.  He said that the 
workers do a great job.  He certainly was not for cutting anybody’s jobs.  He is happy that they passed the 
ordinance that kept everybody jobs are in tact at least right now. 
 
Councilwoman Barnette thanked council for the small victory for downtown redevelopment. It has 
been something that she has been passionate about for a long time, although it is only five percent it is 
nice that they will have something to slowly build upon. She thinks they still have a lot of work to do 
on the budget. She said that unfortunately for the employees they can’t  rest easy yet. They have a lot 
to do. She thinks the council is committed to finding a way to keep everyone employed, but it is going 
to require additional cuts somewhere or somehow to continue to provide the services that residents 
expect.  She thinks they will have some realities hitting them in the next few months and coming 
forward in the beginning of January when the first quarter comes in.  She hopes that they can all 
continue to work together to find solutions.  She knows it is very stressful, but they do appreciate the 
employees service, and if they have ideas she will be happy to receive them, but they are not done yet, 
unfortunately. 
 
Councilman Burnam stated that he appreciated the work that Mrs. Hinman has done for them in the 
last four or five months.  There have been some tough issues personnel wise that has come along, and 
he appreciated all that she did. 
 
Councilman Boulware stated that this was a situation where they all had strong opinions and felt very 
passionately about their positions on fundamentals and how the city should run.  He thinks they all 
expressed them to the best of their ability, and in the end this is a democracy and they saw it at work.  
Just from previous meetings he saw that the council was leaning strong to this idea of spending 
reserves, and he had a conversation with a city employee, and they talked about what was coming up, 
and he told the employee his position and he said why can’t you just track it a little while, and if things  
go from bad to worse re-evaluate the budget at that time.  That got him to thinking and he talked with 
Mrs. Briley and came up with an ordinance that would basically be as a safety net or insurance policy 
for the tax payers. Essentially the ordinance reads that if they go to the end of February and the 
projections for 2010 are not hitting their numbers, and they are in fact deteriorating at a greater rate  
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than what they assumed then at that point they would go back and have the budget re-evaluated.    He 
thinks it is a great idea. It gives what this council decided tonight a chance, but it also accepts the 
potential reality that things may be worse than what they think they are going to be, and it protects the 
city from that by not going too far down the road where they cannot back up. So if by February things 
are looking really bad they will have a revised budget prepared by March 31st at the six month mark.  
He thinks it is good business.  
 
Councilman Palumbo is glad that the ordinance passed that will not have any job eliminations except 
for what they discussed about recycling nor furloughs.  He hopes that by Mr. Boulware and Mrs. 
Barnette’s comments about the rest of the fiscal year that they will not have a fear factor here. They 
would like to have some confidence in the Finance Directors projections this year, although they 
thought she was too conservative last year they still missed the mark by $700,000.  They had a lot of 
input from a lot of citizens, e-mails and phone calls by employees, and he thinks they were very 
helpful. He said unlike in the past when they have had a lot of negative comments he thinks there were 
some very good suggestions made by employees that they were able to implement in the budget, and 
the bottom line is they do not have layoffs and furloughs.  It is going to be a little tougher working 
with some of the positions that will not be filled this year, and maybe for the year after, but it is better 
than someone not having a job or someone taking a pay cut.  He said they appreciate the public having 
input and the input of the employees.  He also appreciated the hard work of his colleagues. He said 
they all had a pretty good idea which one of the options was going to pass at tonight’s meeting. He 
said this is not sustainable and he hopes through attrition they can readjust the city, and get to where 
they are living a little better within their means.  This is an austere budget.  Everyone is going to have 
to work a little harder.  There were a lot of tough decisions made by council and the Mayor. The 
Mayor made a lot of cuts to the budget before they ever got it. He said let’s hope for the best revenue 
wise, because the city is at the mercy of the economy because the sales tax is what drives our 
economic engine in the city not ad valorem tax.   
 
Council President Lake said that the difference between a recession and a depression is that during a 
recession somebody else is unemployed and during a depression you are unemployed.  This was a very 
tough budget.  He knows things will get better they have to.  Some of the things they took out of the 
budget might have/should have been done.  He thinks in the long run they might come out better as a 
community.  Once in a while shakeups cause people to get tighter and make people look at more 
creative ways of doing things. He knows that the city’s employees will find creative ways of handling 
situations and working around them and making the numbers fit.  He thanked everyone for coming 
especially the ones that stayed through the whole meeting.  So often after the vote is taken everybody 
gets up and leaves, but you all stayed through the whole meeting and he appreciates that.  He said as 
the last one to speak he tends to speak to no one.  When the lodging tax was first brought up there was 
not tax on hotels in Daphne, and they brought it up for Bay Front Park. There was skepticism that it 
would raise enough money to buy bay front property, and now it is the complete opposite.  He thanked 
Mrs. Hinman for all that she has done for the last few months, because she really stepped in some 
really tough times, and she handled them with grace.  He complimented her on how well she has done 
the job, and taken care of the job.  He said at the next meeting Mr. Palumbo will be the last one to 
speak, and he will get to be the third. 
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10.  ADJOURN

 
THERE BEING NO FURTHER BUSINESS TO DISCUSS, THE MEETING ADJOURNED AT 8:30 P.M. 

 
 
 

Respectfully submitted by,                                                                                     
                             
 
________________________________                          
David L. Cohen,       
City Clerk, MMC                       

                                                                                           
Certification by Presiding Officer:                                                  

 
 

_________________________________ 
         August Palumbo, 

Council President  
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PUBLIC HEARING LIST 
 

FOR COUNCIL MEETING 
 

NOVEMBER 2, 2009 
 

TO CONSIDER: 
 
 

1. Revised Zoning Map 
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CITY COUNCIL MEETING 
STANDING COMMITTEE RECOMMENDATIONS: 

 
FINANCE COMMITTEE REPORT 

 
                                                                    
                                                                   

                                                                  
 
                                                                  
 
                                                                  
 

BUILDINGS & PROPERTY COMMITTEE REPORT  
 
                                                                    
                                                                    
                                                                    

PLANNING/ZONING/CODE ENFORCEMENT COMMITTEE REPORT 
 
                                                                    
                                                                    
 

PUBLIC SAFETY/ORDINANCE COMMITTEE REPORT 
                                                                    
                                                                    
                                                                    

                                                                  
 
                                                                  
 

PUBLIC WORKS/BEAUTIFICATION/MUSEUM COMMITTEE  REPORT 
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Ordinance Committee
 Wednesday, October 14, 2009 
City Hall Council Chambers 

5:30 p.m. 
        

Councilman Greg Burnam       
Councilman Gus Palumbo                                                                  
Councilman Derek Boulware      

 
I. CALL TO ORDER/MEMBERS PRESENT 

 
Gus Palumbo, Derek Boulware, and Greg Burnam 
David Cohen, Ed Nelson  

II. PUBLIC PARTICIPATION 
 
III.   ORDINANCE REVIEW/DISCUSSION 
 

a. Parks and Recreation Board Ordinance 
 
The committee discussed the lodging tax ordinance with regard to recreation projects. 

 
IV.  OTHER BUSINESS 
 
V.   ADJOURN 

 
 
The meeting adjourned at 6:20 P.M.
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CITY COUNCIL MEETING 
REPORTS OF SPECIAL COMMITTEES 

 
NOTES: 
 
BOARD OF ZONING ADJUSTMENTS REPORT:
 
                                                                    
                                                                    
DOWNTOWN REDEVELOPMENT AUTHORITY REPORT: 
 
                                                                    
                                                                    
                                                                    
INDUSTRIAL DEVELOPMENT BOARD: 
 
                                                                   
 
                                                                    
                                                                    
LIBRARY BOARD: 
 
                                                                    
                                                                    
                                                                    
PLANNING COMMISSION REPORT: 
 
                                                                    
                                                                    
                                                                    
RECREATION BOARD REPORT: 
 
                                                                    
UTILITY BOARD REPORT: 
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The Chairman stated the number of members present constituted a quorum 
and the regular meeting of the Board of Zoning Adjustment was called 
to order at 6:00 p.m. Let us have roll call.  
 
Call of Roll: 
 
Members Present: 
 
Jeri Hargiss, Secretary       
Glen Swaney  
Willie Robison, Chairman 
Jim Moss 
 
Members Absent: 
Barry Taylor 
Billy Mayhand, Vice Chairman 
Frank Lamb 
 
Staff Present: 
 
Adrienne D. Jones, Director of Community Development  
Pat Houston, Recording Secretary 
Tony Hoffman, BZA Attorney 
 
The Chairman stated thank you. Next item on the agenda is the approval 
of the August 6th minutes. Has everyone read the minutes? The Chair 
ill entertain a motion to approve the minutes as written. w

 
Approval of Minutes: 
 
The minutes of the August 6, 2009 meeting were considered for 
approval.  
 
The Chairman will entertain a motion to approve the minutes as written 
with no amendments or deletions. 
 
A Motion was made by Mr. Swaney and Seconded by Ms. Hargiss to approve 
the minutes as written. 
 
Mr. Moss stated I abstain since I was not present at the last meeting. 
 
The Chairman stated the approval of the August 6th minutes will be 
carried over to the next meeting since we need four affirmative votes 
to approve them. 
 
New Business: 
 
Appeal #2009-07 – Angela Liu 
 
The Chairman stated next is new business on the agenda, Appeal #2009-
07, Angela Liu, a special exception request to allow the operation of 
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an integrated sports medical/acupuncture clinic at 6975 Wedgewood 
Court located in the Wood Forest Subdivision, which is an R-3 Single 
Family, High Density, Residential Zone.  
 
The Chairman stated Ms. Pat, tonight all four votes will have to be in 
the affirmative? Everything has to be a super majority so any votes 
tonight will have to be all four in agreement? 
 
Ms. Houston stated yes, sir. 
 
The Chairman stated okay, thank you. Ms. Jones, are you ready? 
 
Ms. Jones stated might as well be. Ms. Jones displayed a Power Point 
Presentation of 6975 Wedgewood Court, the home of the request for a 
special exception to operate an integrated sports medical/acupuncture 
clinic. She stated you have already done the introduction so I will 
not go of that again. What I will cover are a couple of definitions 
and I will not read all of it because you have them in your packet 
already. One thing that is being requested is a special exception. 
According to the Land Use Ordinance a special exception is a land use 
which may be permitted that is not similar in nature to the uses 
permitted in a district, but that is desired in the community and for 
which a suitable district is not available. As you have said the 
property is R-3 and the request for an integrated sports medicine and 
acupuncture clinic would fall under this requirement. Also being 
requested since this is not a full fledge clinic, it is being 
requested as a home occupation which is defined as any occupation for 
gain or support customarily conducted entirely within a dwelling and 
carried on solely by the inhabitant thereof. I will not finish that 
because you have seen request for home occupations before so I will 
not go any further than that. This slide is showing you an aerial 
photograph. It is a residential neighborhood that sits within the Lake 
Forest Subdivision. The property is the first house on the left once 
you drive into the Wood Forest Subdivision and this is the plot plan 
for the house. This slide shows you pictures from our site visit. The 
subject property is in the middle and you can see a property view to 
the west and well as to the east. This is the floor plan for the first 
floor of the residence and the highlighted portion is that which is 
being requested to be used as a treatment area. Here is a closer view 
of that treatment area slash office. It is the dining room that Dr. 
Liu is proposing to use. These are pictures of the interior of the 
home. The one on the right shows you the entry way to the dining area. 
The top left shows a view towards the front of the house and the 
bottom one shows the view towards the kitchen area. As you see there 
are tables already set up, a supply area already established and 
somewhat of a waiting area established as well. These are some of the 
standards listed in the Land Use and Development Ordinance for a home 
occupation. I will just touch the highlights. A home occupation should 
be incidental and have the same residential character of the dwelling. 
Ms. Jones stated no home occupation shall be permitted which might 
interfere with the general welfare of the surrounding residential area 
due to potential noise, increased pedestrian and vehicular traffic, or 
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any other condition which would constitute an objectionable use of 
residentially zoned property. There are limitations to a home 
occupation. It should not be more than twenty percent of the gross 
floor area which in this case it does meet that requirement. It shall 
be confined entirely to the principal building and it meets that 
requirement. Employment limited to members of the family residing in 
the dwelling and it meets that requirement because Dr. Liu has 
indicated that she will be the only person working in the clinic. No 
internal or external addition, alterations or remodeling of the 
dwelling is permitted in connection with the home occupation and it 
meets that requirement. No chemical, mechanical, or electrical 
equipment that creates odors, light, glare, noises or interference in 
radio or television reception detectable outside of the dwelling shall 
be prohibited. No display or products shall be visible from the street 
and only articles made on the premises may be sold; except non-durable 
articles, consumable products, which are incidental to a service or 
which service shall be the principal use in the home occupation may be 
sold on the premises. Instruction in music, dancing, and similar 
subjects shall be limited to two students at a time. The activity 
carried on as a home occupation shall be limited to the hours between 
7:00 a.m. and 10:00 p.m. and it meets that requirement. The 
information that Dr. Liu has provided states that she meets each of 
those requirements. There are some things that are prohibited as a 
home occupation. I will not list them all, but I would like for you to 
take a look at number three, which is the barber shop and beauty 
parlor as well as number seven, which talks about the treatment of 
animals, cats, dogs, etc. I will tell you why in just a minute. 
Section 13-3 of the Ordinance requires a recommendation from me, as 
well as the Code Enforcement Officer in the review of a special 
exception. The Code Enforcement Officer is Lonnie Jones and he has 
provided us with a letter that is in your packet and he recommends 
that the request be denied. 
 
Mr. Swaney stated I am sorry. Would you say that again please.  
 
Ms. Jones stated Lonnie Jones recommends that the request be denied. 
He is the Code Enforcement Officer. Now in making my recommendation 
these are some of the things in doing so. The Land Use Ordinance does 
not specific say it prohibits medical facilities as a home occupation. 
However, do we want to establish that as a precedent? Also, would the 
introduction of medical practices into a residential community be 
appropriate? If a barber shop or a beauty parlor cannot operate in a 
residence should a medical practice or acupuncture clinic be allowed 
to do so? Similarly to uses that are prohibited as a home occupation, 
as I mentioned before such as the treatment of animals, could the 
treatment of humans be considered along those same lines of thought. 
For me the answer would be yes, it would be considered along those 
same lines of treatment similar in nature to that which is prohibited.   
Ms. Jones stated as to the answer to the other question, no, I do not 
think it would be good to establish a precedent for a medical facility 
in a residential neighborhood and with that my recommendation would be 
unfavorable. 
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The Chairman stated thank you, Ms. Jones. Dr. Liu. 
 
Dr. Liu stated yes. 
 
The Chairman stated would you like to address the Board tonight in 
favor of your appeal? 
 
Dr. Liu stated yes. 
 
The Chairman stated okay. If you would step up and speak directly into 
the microphone and give us your name and address because this is being 
recorded. 
 
Dr. Liu stated I do not need a microphone. 
 
The Chairman stated it is being recorded so we need you to speak into 
the microphone.  
 
Dr. Liu stated thank you to the Board. Thank you for the City giving 
me this chance. Thank you for all of my neighborhood coming to this 
meeting. Thank you. Thank you everyone. Thank you for your time. I 
think that I speak not only for myself, but now this is regarding our 
country’s economic recession and everyone knows that. How to save 
small businesses is my project, not only for Dr. Liu, not only for my 
business, not only for my acupuncture clinic, but how to save all 
small business. This is first. Secondly, what is my business nature? 
My business nature is medical. Medical performance, this is according 
to Alabama land use and under City Land Use Ordinance. Residential lot 
cannot do business, but have some special exceptions. What is special 
exception? It is engineering and medical practice. I am medical 
practice, so according to these documents which are not only the City 
of Daphne, but the whole Alabama, okay, I researched and visited a lot 
of cities. I have patients from all over the country. My patients 
include several lawyers, medical doctors in Mobile. Mobile is a city, 
a residential area, in a subdivision a Chiropractor can set up. They 
have Chiropractor clinics in a garage. In the City of Fairhope, I 
visited Fairhope and they said if you buy property in Fairhope, if you 
set up a clinic in Fairhope, an acupuncture clinic, I specified 
acupuncture clinic and they said I can set up in a residential area 
without any problem and they give me application to allow me to 
practice. They said I can set up immediately to practice. In Daphne, 
we have Ashley Gates, Mr. Cliff he is my neighbor, he originally live 
in Ashley Gates Apartments, and then he move to my subdivision and 
become my neighbor. In Daphne, in Ashley Gates they have a massage 
therapist working in her apartment on the first floor because my 
patient the lawyer was her customer.  
Dr. Liu stated my patient, the lawyer told me one time he come earlier 
than his appointment he saw that they had a sign put on the door now 
in session please do not bother and that was in Daphne Ashley Gates. 
In Ashley Gates massage therapist stayed in business over ten years. I 
am not massage therapist I am acupuncture. I am also not an 

31



 
CITY OF DAPHNE  
BOARD OF ZONING ADJUSTMENT MINUTES       
REGULAR MEETING OF SEPTEMBER 3, 2009 - 6:00 P.M.   DRAFT  
COUNCIL CHAMBERS, CITY HALL 
 

 5

 
acupuncturist, I am an acupuncture physician, an acupuncture doctor. 
Oriental medicine doctor. I am a national board certificate and under 
Florida license an acupuncture physician. I have a clinic in Pensacola 
and Milton. I work in Pensacola and Milton in a medical doctor office. 
Every week I have around two days of working in Florida and the rest 
of the three days I want to set up clinic in my home. The rest of the 
three days I do not have too many patients. Do you have experience for 
acupuncture?      
 
Mr. Swaney stated no. 
 
The Chairman stated no I am afraid not. 
 
Dr. Liu stated no one. Actually very, very few people understand 
acupuncture. All of my patients referred by medical doctors, that is 
MD referred because a lot of times you know Americans take too much 
medication. So a lot of times patient medication does not work. Then 
doctor says Dr. Liu fix my patient and they send them to me. I fix it 
and that is why I practice acupuncture in Daphne almost twenty years. 
My patients include all over the Country, some from Boston fly here to 
my clinic. So since this is like a specialist practice and not like MD 
who treat twenty, thirty, forty patients each five minutes, I not like 
that. I treat each patient at least one hour. So you can imagine the 
whole day I can have how many customers. It is just myself okay. Plus 
I work in Florida. Florida MD office. In Florida when they have a 
patient that needs my treatment they call me and I have to go 
immediately. So if was the case was in my home I can work a guaranteed 
two or three days. Guaranteed two or three days. I do not have a full 
schedule to treat patients because I do not have too much patients 
right now. Americans do not understand acupuncture, but I do have 
referrals. 
 
The Chairman stated Dr. Liu, over an eight hour period or whenever you 
are open. What did you say Tuesday, Wednesday and Friday? How many 
patients would you see in a normal day? 
 
Dr. Liu stated let me tell you my clinic in Daphne I rented an office 
for seventeen years. Just recently I moved home. In my office across 
the street from the fire station in the lawyer office, upstairs was 
lawyer office and downstairs was my office. In my office I treated 
patients every week, some days zero, okay, some days zero, some days 
one, some days two, three, varies. Actually I am low income. If I had 
a lot of patients I would be rich. No one wants to set up a clinic in 
their home. No one wants their home exposed to the public. No one. 
Everyone wants to keep home address privacy. So I fully understand my 
neighbors coming here concerned about that part of it.  
Dr. Liu stated I understand them if they are against me. I still 
understand that, but please understand me. My patients are referred 
one hundred percent by MD, first. Secondly, my patient must be able to 
afford this treatment. So this is not your Medicare covered patients, 
and some insurance do not cover this. So people who do not have money 
cannot get this treatment. My patients are MD’s, MD’s wife, lawyers, 
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lawyer wife, MD wife pregnant. Pregnancies with morning sickness who 
cannot take medication and I use acupuncture to cure things like that. 
That is an example okay. 
 
The Chairman stated Dr. Liu the needles and things of that nature that 
you use in your practice how do you dispose of those or any medical 
equipment that you need to dispose of? How will that be handled? 
 
Dr. Liu stated good question. That is a very good question. I am a 
National Board Certificate Acupuncture Physician, so according to the 
National Board in Florida, Florida Board we use like MD, disposable 
needles. After use put them in container and a special agency come to 
my office to take that and I have to pay fees. So you simply think 
that my practice like MD, like your Family MD practice, but the 
difference is that MD use medication to treat you and I use 
acupuncture to treat you. Natural therapy, Chinese medicine to treat 
you so this is different. The difference is the medication system is 
different, but now a day acupuncture it is very popular especially 
when acupuncture works when medication does not work after surgery 
when patients still have a lot of problems and pain that is my work. 
 
The Chairman stated does anyone on the Board have any questions to ask 
Dr. Liu? 
 
Mr. Moss stated Dr. Liu do you have a City license for your business? 
 
Dr. Liu stated I have a State. I got a State license. I got a City 
license. I got a National Board Certificate. I got a Florida license. 
Another thing is one time, I am afraid I might forget this point, at 
one time I just receive one customer. For example, my customer if they 
made an appointment would be one at a time because my home is number 
one home, number one lot in my subdivision so patients come in and 
drive into my driveway, my driveway is two car garage driveway so it 
is very wide so my car will be parked here and patients will be parked 
beside me and that is enough. My patients do not loiter, this is my 
rule okay, and my patients do not loiter. Come into my subdivision, I 
am the first house, after treatment you have to go away, okay. Do not 
bother my neighbor, so my neighbor, do not worry. So my neighbor does 
not worry and think my patients will be parking here or parking there. 
No, first of all my patients are highly labeled and secondly, they 
would not break the rule, they respect me. They come because they 
trust me and my treatment. They have to respect my rule. I have my 
rule. What is my rule? It is you park in my driveway. Third, you go 
out and that is it. 
 
The Chairman stated thank you. Ms. Jones. 
 
Ms. Jones stated I think according to Cornell Smith, our Revenue 
Officer, a Daphne Business License has not been issued. They are 
waiting for your decision tonight.  
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Mr. Moss stated so a Daphne Business License is required, it just has 
not been issued. 
 
Ms. Jones stated that is correct. It has not been issued at this time. 
 
Dr. Liu stated I have a City license over seventeen, since 1994. I got 
a City license and a State license at my home address that was in my 
rented office. Recently, I move to my home, at my home address I got 
State license because I talked to the State Governor, Bob Riley face 
to face. Bob Riley visited China and we talked about doing Chinese 
business. I called Bob Riley. I emailed him several times, and then 
with his help I got State license at my home address now. I am waiting 
on my City license.  
 
The Chairman stated you are waiting on the decision of this Board 
before the City of Daphne will issue you a business license. Is that 
correct? 
 
Dr. Liu stated yes. I am waiting for a City license. I already have a 
State license.  
 
The Chairman stated you have a State license already. 
  
Dr. Liu stated I am President and CEO of Alabama Association of 
Oriental Medicine. So I often have some state meetings in Montgomery 
with Governor.  
 
The Chairman stated yes, madam. Thank you very much for your 
presentation to us and the Board thanks you. Is there anyone else that 
would like to speak in favor of Dr. Liu’s appeal? If not, is there 
anyone that would like to speak that is in opposition of this appeal? 
 
Dr. Liu stated thank you for giving me a chance. If you have any 
questions you can ask me, anyone can ask. 
 
The Chairman stated thank you, yes madam. 
 
Dr. Liu stated I fully understand that everyone is worried about the 
subdivision safety. I totally understand. I love my neighbors and I 
understand them. I hope they understand me. 
 
The Chairman stated yes, madam. Thank you. Is there anyone that would 
like to speak in opposition of this appeal? May I see a show of hands 
please? If so, please step to the microphone and state your name and 
address for the record.   
Mr. Scott stated I am Ron Scott and I live at 133 Lakeshore Drive. I 
do represent this area of District 5, which is the Wood Forest 
Subdivision. I have received several calls from neighbors and I have 
received emails from Dr. Liu back when she originally approached the 
City about moving her operation from North Main Street into her home. 
The research that I did was to look up on the County Probate records 
the original deed of when Dr. Liu purchased her property. It shows up 
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as Lot 1, Unit One of Wood Forest sometime in 2000. In this warranty 
deed it says this covenant is made subject to the following and number 
two is Restrictive Covenants say contained in this instrument dated 
January and it references the book. I went to the Probate site where 
these so referenced covenants were located and I point out that on 
number two on the second page it says under number three, second 
paragraph, all lots in the subdivision shall be known and described as 
residential lots and no residential lot shall be used except for 
residential purposes. Now I mention that knowing that according to the 
Daphne Land Use Ordinance a restrictive covenant is defined and it is 
a private regulation recorded with the final plat which limits or 
otherwise governs the use, intensity and development patterns of the 
land within a subdivision or parcel of land for a specific time and it 
is a private and not something to be enforced by the City. However, 
when you look at your criteria for granting a special exception, and 
let me point out that I am very happy to have Dr. Liu live in my 
District. I think she is a very well known and respected person of the 
community and this is no reflection at all on her practice of 
acupuncture. We are looking at a medical clinic and I would have the 
same opinion if this was Dr. DeBaky and he had a heart clinic there. 
It is either appropriate use or not appropriate use, and this is in 
the midst of a subdivision. This is a subdivision off of a subdivision 
and it is on a road that is a cul-de-sac. A very small private 
community and it is not in my opinion an appropriate use in a 
residential area. Now are there places where a medical clinic in a 
residentially zone areas could be appropriate? I would say yes, we 
have some residential zoned areas on North Main Street that might be 
very well possible. I would have a different opinion if that was not 
were the location was. I will be glad to answer any questions and I 
appreciate your time. 
 
The Chairman stated thank you, sir. Anyone else? Again, please give us 
your name and speak directly into the microphone. 
 
Mr. Spano stated thank you for the opportunity to express our opinions 
in this matter. My name is Anthony Spano. I am the Vice President of 
Wood Forest, where we live, the President could not make it so he 
asked me to speak on his behalf. We have no objections for Dr. Liu 
having her practice, but we do have an objection for her practicing in 
our residential area. Our objections are very simple. There will be 
times when there will be delivery of equipment. There will have to be 
disposing of medical equipment. The regular trash hauler does not pick 
this up. It needs special people to pick this up and I understand they 
do not come to residential areas.  
Mr. Spano stated another fact that is involved in this is that we have 
children that live in the area. These children are mostly girls, some 
of them are thirteen, and the majority is mostly under thirteen. There 
are times they do catch the bus and with the additional traffic in the 
area and the additional parking it could jeopardize these kids health. 
We are concerned about the medical waste and could it eventually 
affect our children and could it eventually affect us. I am sure Dr. 
Liu does take care of that, but I do not know how. Most of the people 

35



 
CITY OF DAPHNE  
BOARD OF ZONING ADJUSTMENT MINUTES       
REGULAR MEETING OF SEPTEMBER 3, 2009 - 6:00 P.M.   DRAFT  
COUNCIL CHAMBERS, CITY HALL 
 

 9

 
in the area that live in Wood Forest signed the objection of having 
Dr. Liu to have a commercial license to practice in our residential 
area. We would appreciate very much if you would take this into 
consideration why we are opposing this. Like I said we oppose it and 
that is where we stand at the moment.  
 
Mr. Swaney stated how large is that particular subdivision within a 
subdivision? How many homes? 
 
Mr. Spano stated it is in Lake Forest. There are twenty-six homes and 
it is a cul-de-sac. There is only one entrance in and one entrance 
out.  
 
Mr. Swaney stated thank you. 
 
The Chairman stated any other questions? Thank you, sir. Appreciate 
your time. Anyone else that would like to speak in opposition of this 
appeal? 
 
Mr. Winston stated my name is Ed Winston and I live at 28600 Oakwood 
Court in the first cul-de-sac in Oakwood Forest. I am new to Alabama. 
I have not been here all my life. I am a retired music teacher at the 
university level. I have a doctorate and so on and all of that. I only 
tell you that because I have lived several places in the country, 
Boise, Idaho, and Clemson, South Carolina, Ruffston, Louisiana, Baton 
Rouge, Louisiana and in North Carolina. In no place that I have seen 
has a residential area where there was a business. I moved here three 
years ago from Baton Rouge when I retired. I looked around, pretty 
much the reason I choice this neighborhood was because it was quiet, 
off the beaten path, and a nice residential area. There are children, 
but I have grandchildren of my own and I love children. So I have 
noticed that there are kids on each side of the corner as you enter 
into the subdivision as well as throughout the subdivision. It is not 
only at the school bus time that they are around, but there are many 
days that they have off for a holiday at school. I was asked by some 
people that teach private lessons in music, I do not do that out of 
respect for my neighbors, I would probably teach one at a time, but I 
go to the schools to teach them if they want me. I have been to 
Spanish Fort and different places like that, but as sort of a 
consultant after school. So I guess the biggest reason is that I think 
it sets a bad precedence for a residential area. I have nothing 
against Dr. Liu or what she does, but I have noticed some pain clinics 
on the opposition side of the street from her former office. 
Mr. Winston stated on the same side as the Fire Department. They 
advertise as pain clinics, chiropractic clinics. They look like huge 
buildings and I am not suggesting that she should go there, that is 
not my purpose, but just to voice my opinion as a new resident. I love 
it here by the way. Alabama has been most welcoming to me and the 
neighborhood is just beautiful. So that is all I have to say. Thank 
you. 
 
Mr. Swaney stated thank you. 
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The Chairman stated anyone else wish to speak? Yes sir. 
 
Mr. Barrow stated thank you for having us here tonight. My name is 
Gerald Barrow. I live on the west end of Dr. Liu. The question I have 
is does she follow the covenants in her neighborhood that are already 
established? Is she one that already obeys the rules which are already 
set up for her before this ever steps into play? If that is a question 
that can be answer then we can step forth from there, but if you do 
not follow what is already set up for you to follow then how are you 
going to move forward with something else added in on top of that and 
say you are going to follow that then, because your tract record is 
what you need to look at. So let us look at the tract record. If that 
has not been followed within her own neighborhood and you are here 
trying to buck what has already been done, then this is a thing that 
needs to be addressed and say no, this is not going to work because 
what is going to be set up now will not be followed then either. Being 
with small children, I have three small children, and I have had 
issues, but my deal is she may be wonderful, her patients may come and 
leave. How many beds are set up? How many people can she accommodate 
at one time?  May be slow now, may pick up, but if she has already set 
it up and business does pick up then she has got to accommodate those 
new customers and where are we going to go from there. So just look at 
the tract record and see if she is following what is already set up 
for her to follow, as do the other people in her neighborhood and you 
will probably be surprised with the answer you get and you all make 
your decision from there. Thank you very much for your time. 
 
The Chairman stated yes, sir. Thank you. Anyone else? 
 
Mr. Robinson stated how are you all doing? My name is Bruce Robinson. 
I just recently moved over here from Mobile County. I lived up in 
Satsuma for several years, about six or seven years over there. I have 
been here for about a month. One of the things that brought me to this 
residence and you can see we pretty much have a diverse group of 
people that live there from young parents with small kids to retired 
individuals. It seemed like a very quiet neighborhood. I have two 
small children I have one seven and one seventeen months. My seven 
year old is scared of her shadow, but my seventeen month old boy will 
get into anything. My wife is also a registered nurse and one of her 
concerns on this would be the disposal of medical equipment. Speaking 
for my girl she would not touch it, but my boy. 
Mr. Robinson stated anything that could fall on the street he is going 
to be all over it. If we set precedence and allow Dr. Liu to set up a 
clinic there are several other residences that are up for sale and 
what is to stop somebody else from coming up in here and purchasing 
one of these other houses there for the sole purpose of setting up 
another clinic. One may not be bad. I am against it, but if it became 
more than that I can foresee it being a problem. Allowing this would 
set precedent for any one of these houses to become another clinic. 
That is all I have. Thank you.    
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The Chairman stated thank you. Does anyone have any questions? Anyone 
else? Yes, madam. 
 
Ms. Wolfe stated my name is Rebecca Wolfe and I live at 28603 Oakwood 
Court. Pretty much everything has been said that I wanted to say 
myself except one thing concerns me. Quite frankly it was not made 
clear to me how many patients Dr. Liu anticipates, but I am also 
concerned not only with traffic and that safety, but parking. I 
believe that there is actually, under the Land Use Ordinance, a 
requirement of one parking space per two hundred square feet of floor 
area used for offices and similar purposes. So we are talking about 
just a driveway here or parking along the side of the lot or probably 
her neighbor lots. First of all that is not what I understand to be 
parking spaces, and the other thing is in Wood Forest you are not 
suppose to use adjacent land owners land in front of their homes or 
indeed in front of your own. You are supposed to stay within your own 
garage or driveway. So that is it.  
 
Mr. Swaney stated thank you. 
 
The Chairman stated thank you, madam. Anyone else? There is no one 
else who wishes to address the Board? At this time the Chair will 
entertain a motion. Any motion that is made must be made in the 
affirmative.  
 
Mr. Swaney stated Ms. Liu would like to speak again. 
 
The Chairman stated Dr. Liu, we do not normally do this, but I will 
allow you to speak for two minutes. 
 
Dr. Liu stated I appreciate it.  
 
The Chairman stated thank you. 
 
Dr. Liu stated I fully understand peoples concern about the medical 
equipment. I use acupuncture needles, disposable needles and after use 
I put them in a specific container. Not bother anyone.  Not allowed to 
put them in general trash can okay. Neighbor, neighbor, neighbor we 
have a special container just like when you go to MD office. It is the 
same container. Do not worry about this. Not bother children, not 
bother anyone. Okay, no one touch that.  
Dr. Liu stated secondly, about the traffic and parking because I have 
a very, very, very few patients, it will not be a bother about 
traffic. Not a bother about the parking so my patient only will park 
in my driveway. Even my driveway does allow one patient parking. Not 
bother anyone. Do not allow parking anywhere else. So that does not 
affect subdivision traffic or parking. Not affect any children. Okay. 
Thank you very much. 
 
The Chairman stated thank you, Dr. Liu. As I was saying a few minutes 
ago, the Chair will entertain a motion and once again it must be made 
in the affirmative.  
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A Motion was made by Mr. Swaney to approve Appeal #2009-07, Angela 
Liu, for a special exception to allow the operation of an Integrated 
Sports Medicine/Acupuncture Clinic at 6975 Wedgewood Court. 
 
The Motion failed due to lack of a second. 
 
The Chairman stated the appeal is denied due to the lack of a second. 
Thank you for your time tonight. Next on the agenda is Appeal #2009-
08, TimberCreek Property Owners’ Association. 
 
Ms. Jones stated Mr. Robison would you please explain to Dr. Liu the 
appeal process. 
 
The Chairman stated will you ask her to come up here so I can explain 
it to her. She is not gone, her purse is right there. Dr. Liu, you 
have fifteen days for which you can appeal this decision. You have 
fifteen days to put it in writing to the Community 
Development/Planning Department, if you wish to appeal the decision of 
this Board, to the Circuit Court of Baldwin County.  
 
Dr. Liu stated fifteen days. 
 
The Chairman stated fifteen days to put it in writing to the Planning 
Department, Ms. Adrienne Jones that you plan to appeal the decision of 
this Board. 
 
Dr. Liu stated so you denied me. 
 
The Chairman stated it was denied for lack of a second. 
 
Dr. Liu stated what? 
 
The Chairman stated no one seconded the motion so it was denied for 
the lack of a second. The appeal is denied so if you wish to appeal 
our decision with the Baldwin County Circuit Court you have fifteen 
days from today to do so by letting Ms. Jones know in writing that you 
plan to appeal. 
 
Dr. Liu stated okay. I have to pay over two hundred and fifty for 
Federal Court. 
 
The Chairman stated I do not know how much it is. 
 
Dr. Liu stated yes, I know. 
 
The Chairman stated I do not know, but you have fifteen days to 
appeal. Thank you, madam. 
 
Mr. Swaney stated thank you, madam. 
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Dr. Liu stated I know. I appreciate you, Robison. 
 
New Business: 
 
Appeal #2009-08 – TimberCreek Property Owners’ Association ARB  
 
The Chairman stated next on the agenda is Appeal #2009-07, TimberCreek 
Property Owners’ Association ARB for an administrative appeal to allow 
the TimberCreek Architectural Review Board of the TimberCreek Property 
Owners’ Association, Incorporated to grant setback variances within 
the city limits of Daphne, Alabama in lieu of the Board of Zoning 
Adjustment, which is a R-3 High Density, Single Family Residential 
Zone subdivision. Ms. Jones would you like to bring us up to speed. 
 
Ms. Jones stated I will start with a discussion about the appeal 
procedures. The Land Use Ordinance states that an administrative 
appeal may be made by anyone who is basically aggrieved with the 
decision that I or another administrative official involved in the 
enforcement of the Land Use Ordinance have made and Article 21-2 
states that the appeal is to the Board of Adjustment. Article 21-3(c) 
states that persons aggrieved by the decision of the Board may then 
make an appeal to the Baldwin County Circuit Court. Here I have five 
points that I made in regards to TimberCreek granting variances to 
subdivision setbacks with the Daphne jurisdiction in lieu of the Board 
of Adjustment, but before I go through those I would like to back up 
and give you a little history of how this even came to me. Last month 
the BZA heard an appeal from TimberCreek, two appeals actually, Mr. 
Ruble was one and Dr. Gupta was the other one. Well Mr. Ruble went to 
the Building Department to get a building permit and at that time the 
Building Official requested a letter from the Board of Adjustment 
showing that they had a variance to their setbacks. They called our 
department and Ms. Houston did a search of our records to see whether 
a variance had been granted by the Board of Adjustment and no record 
was found to that effect. The Rubles then presented a letter from 
TimberCreek’s Architectural Review Board which showed that they had 
granted a variance. Mr. Merchant, our Building Official asked me if I 
thought that it was valid and at the time I told him that I did not 
because my position is any variances that are granted in the City of 
Daphne should be granted through the Board of Zoning Adjustment. 
Ms. Jones stated so that is how the Rubles came to Community 
Development, having started with a dispute of sort with the Building 
Official. So the Building Official’s position is the same as mine, any 
variances granted should be by the Board of Zoning Adjustment, and at 
this time they will not give any permits for any lot that has a 
variance that has been granted by any Board or anybody other than the 
BZA. So now I will get to the points that I made in my letter of 
making it official to the TimberCreek ARB. I will not read all of them 
because you have them all in your packet. I guess I will hit certain 
points just for the record. Article 11-52-80 of the Code of Alabama 
establishes the Board of Zoning Adjustment as an entity responsible 
for granting variances to setbacks, and this is also provided to you 
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in your Land Use Ordinance as well, and 2. Setbacks noted on the 
TimberCreek’s record plat are to be upheld by the City of Daphne 
Community Development Department as well as the Building Inspections 
Departments and variances thereto should be considered by the Board of 
Adjustment, and 3. The note that is on the record plat, on several of 
the record plats for TimberCreek, they note as follows, “listed below 
are the typical minimum setback standards for TimberCreek. Setback 
limits can be changed by the ARB on a case-by-case basis provided it 
does not violate the City of Daphne requirements. 4. Any changes, and 
this is my position again, any changes to setbacks approved by the ARB 
(in lieu of the BZA) in itself is a violation the City of Daphne’s 
requirements. 5. Finally, The note on the record plats stating that 
the ARB has the right to grant variances to setbacks does not 
supersede Article 11-52-80 of the Code of Alabama or Article 21-1 of 
the Land Use & Development Ordinance of the City of Daphne. Before 
requiring the Rubles to come to the BZA last month I asked Mr. Hoffman 
his opinion of the matter and he did provide an opinion and I will let 
him pick up there. 
 
Mr. Hoffman stated Board members, I went ahead and looked at the law, 
and well I did not at the time see the actual plat I did prepare an 
opinion letter that I think was provided to each of you. Basically 
what happened is, and this is my interpretation of the law, is that 
once a plat is adopted by the Planning Commission it becomes an 
amendment to the Zoning Ordinance. In this case it is my understanding 
based upon representations made to me that the plat for TimberCreek 
that is in question was adopted after the Zoning Ordinance. So when 
the Planning Commission adopted or approved that plat it became an 
amendment to the Zoning Ordinance. My interpretation of the law is 
also that the BZA is the sole authority to hear appeals and the 
Planning Commission is also the sole authority to make determinations 
as to the decisions on the zoning issues and those cannot be delegated 
to other persons. In other words you cannot delegate your authority to 
me to make a decision, you would have to make them yourself as a 
Board. For that reason because it was an amendment to the Zoning 
Ordinance, it was adopted after you would then have to address the 
larger Zoning Ordinance, the larger setback lines. Those setback lines 
that are there for the purposes of TimberCreek would then become the 
minimum requirements allowable by the BZA.  
Mr. Hoffman stated the Architectural Review Board listed in that 
language, although I did not have it at the time, I would have to say 
that they have the right to make recommendations to change those, but 
then the BZA would have to make the final decision on that on an 
appeal. 
 
Mr. Moss stated I would like to ask a question. Number one I am 
surprised that after all these years that this has not come up before. 
I was on the Lake Forest Architectural Review Board for three years 
and the way I am hearing this is with Ms. Jones statements that any 
variations in the City of Daphne, she did not specify TimberCreek 
would be the BZA or all the architectural boards of the different 
subdivisions, and if that is not true every time another subdivision 
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changes a plat and applies is this Board going to have about eight 
different sets of zoning setbacks to look at, and if so we are going 
to start meeting four times a week ten hours a day. 
 
Mr. Hoffman stated that is an issue and the answer is if it is on the 
plat. My understanding is that some of the other subdivisions that you 
have mentioned like Lake Forest would have been adopted before the 
Zoning Ordinance was actually adopted so that takes that out of the 
equation. The second issue is, my understanding is, that not all of 
the plats have it, not all the plats list a higher restriction. It is 
done in a restrictive covenant and Councilman Scott was correct that 
it is a private issue. My understanding in this case is that it is 
done in restrictive covenants so there is a private battlefield that 
can be done because restrictive covenants are there, but there is also 
the Zoning Ordinance which then adopts it. 
 
Mr. Moss stated I think I understand. The restrictive covenants are 
one thing, but an actual plat once it is platted then it is an 
amendment to the Ordinance. 
 
Mr. Hoffman stated the plat itself becomes an amendment. If it was not 
on the plat itself it would be solely a restrictive covenant and that 
would be a private issue among fellow land owners. 
 
Mr. Swaney stated so I guess my question would relate to would this be 
the only consideration in the restrictive covenants for TimberCreek 
that are in variance with our Land Use Ordinance. 
 
Mr. Hoffman stated I cannot answer that question since I have only 
been informed what the restrictive covenants say. I have not actually 
read what those covenants say even to this day.   
 
Ms. Jones stated let me say one thing. There is a difference between 
restrictive covenants and setbacks. Setbacks are required for every 
subdivision plat around the country. So although they may be listed in 
the restrictive covenants all setbacks should be listed on the plat 
and they are separate from the restrictive covenants. 
 
Mr. Swaney stated okay. Thank you. 
 
The Chairman stated thank you, Ms. Jones. Does someone wish to speak 
in favor of the Architectural Review Board?     
 
Mr. Pittman stated good evening, my name is James Pittman, I am an 
attorney in Daphne. I represent TimberCreek Subdivision and the 
Property Owners Association and I also represent the Architectural 
Review Board. I have represented them for about eight or nine years 
and I am accompanied this evening by Stu Allhands who has been a 
member of the Board of Director’s and the ARB for TimberCreek for a 
number of years, as well as, John Strange who has been there, I think, 
even longer than Stu has. As Ms. Jones said, to give you a little bit 
about the history, the first plat in TimberCreek Subdivision was 
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platted in 1993. I had created a bunch of packages and then I was 
under the impression that I could use some overheads. I do not know if 
I give you these can you project them for the Board. 
 
Ms. Jones stated no. I can only do PowerPoint. 
 
Mr. Pittman stated I apologize because I thought I was going to be 
able to put this up and you could very clearly see it. 
 
Ms. Jones stated Ms. Houston can make copies if you all would take a 
quick recess. 
 
Mr. Pittman stated if I could proceed and if you would like a copy of 
these things then perhaps I can approach the Board if any of you would 
like to actually read it. There are about fifteen or eighteen 
different recorded plats in TimberCreek Subdivision. The developers 
developed it in phases. Some phases had sub-plats within them. So I 
have a copy of a plat here that I have got a transparency for. This is 
for TimberCreek, Phase One, Part D, okay, and on that plat the 
developer choice not to put any setbacks on it whatsoever, okay as far 
as on the actual lots themselves. Now bear in mind that at the time it 
is my understanding that the City had its own setbacks. There is on 
there a notation that says minimum building setbacks, says listed 
below are typical minimum setbacks standards for TimberCreek, setback 
limits can be changed by the Architectural Review Board on a cases by 
case basis. All building setbacks are measured from a perpendicular 
angle to the property lines and it says a fifty-foot front yard 
setback, fifty foot rear setback and ten side yard setback, fifty side 
yard setback from side street property line on a corner lots. It also 
has a notation down at the bottom that says easements see restrictive 
covenants for complete easement information and this plat was signed 
by the then Planning Director of the City of Daphne. There are a 
number of plats similar to this that do not actually make the 
notations of the more restrictive TimberCreek setbacks. When say more 
restrictive, Daphne has one set, TimberCreek Subdivision is more 
restrictive than the City of Daphne in every way, shape or form.  
Mr. Pittman stated the first day of property class in law school we 
are taught that private restrictions can always be more restrictive 
than a governmental body, they just cannot try to circumvent them. If 
Daphne has got a thirty foot side setback I cannot plat a subdivision 
or try and make a conveyance and say no there is only a twenty-foot 
front setback, but I can say no there is a fifty-foot front setback. I 
will read to you just briefly some blurbs from a few cases. Frankly a 
lot of the law in this area of property is really, really old and I 
think it is because it is such a well settled area of law that it is 
not within the per view of a Board such as yourself to get into the 
business of, what Mr. Moss was concerned about, of telling people what 
they can and cannot do with private use restrictions. The case of 
Dauphin Island Property Owners Association vs. Pitts, a 2008, Alabama 
case says that private restrictions may be more but not less 
restrictive than valid zoning provisions. I have a case Alabama 
Supreme Court for 1966 Brown vs. Morris where our Supreme Court said 

43



 
CITY OF DAPHNE  
BOARD OF ZONING ADJUSTMENT MINUTES       
REGULAR MEETING OF SEPTEMBER 3, 2009 - 6:00 P.M.   DRAFT  
COUNCIL CHAMBERS, CITY HALL 
 

 17

 
that the restrictions placed on the property by the owners where it 
was subdivided are more restrictive than those prescribed by the 
Zoning Ordinance, private restrictions subsequent to valid zoning 
restrictions may be more but not less restrictive under such 
circumstances the restrictions here at issue will prevail. Statues or 
ordinances which impose restrictions on the use of private property 
are strictly construed are there scope cannot be extended to include 
limitations not therein included or prescribed. Last a case from 1970 
out of the Alabama Supreme Court that quotes the United States of 
America Supreme Court which says that the restriction covenant was a 
matter of contract between the grantor and the grantee, in our case 
the developer of TimberCreek and anybody that buys a lot in there, it 
is our conclusion that the contract between the parties created a 
covenant running with the land, the obligation with this contract 
cannot be impaired by a law or enacted by the State. In this instance 
the State or the City of Daphne. Obviously at some point the developer 
who only sold to a hand full of builders in TimberCreek for whatever 
reason, whether it was requested by the City of Daphne or because 
there had been some confusion, began in later phases actually showing 
the dotted setback requirements, the more restrictive private setbacks 
and in those plats forward the language that Ms. Jones read was 
included. I will read that to you again if I may. It says listed below 
are the typical minimum setback standards for TimberCreek. Setback 
limits can be changed by the Architectural Review Board on a case-by-
case basis provided it does not violate City of Daphne requirements. 
Period.  
 
The Chairman stated Mr. Pittman, a question. Are you saying that this 
is settled law? I have heard that mentioned a lot lately in the last 
several weeks dealing with a certain Supreme Court nominee on settled 
law and you were about it. 
 
Mr. Pittman stated sir, I do not know if there is ever anything such 
as a settled law because if there was there would not be so many of us 
darn lawyers.  
Mr. Pittman stated but I think this is as well settled of an area of 
law that you can find. I have spoken with Mr. Hoffman, and Mr. Hoffman 
is a bright and fine lawyer and I asked him to tell me what authority 
he and the City relies on, and Tony will correct me if I am wrong, but 
I believe it is this 11-52-80 that says basically the City of Daphne 
is the only one that can approve or allow the recordation of a 
subdivision plat within its corporate limits and then it sounds like 
there is some other authority that may say and similarly it is the 
only one that can allow exceptions to that plat once it is recorded. I 
think what has happened here is that the difference between public use 
restrictions, which you all oversee, and private use restrictions, 
which Mr. Strange and Mr. Allhands oversee, has been blurred here. 
This plat and every one has been signed by Bill Eady, the then 
Planning Director of the City of Daphne. Now I have represented enough 
clients that have asked for exceptions to be made or changes to be 
made in Mr. Eady’s office and sometimes they get what they want, 
sometimes they are told no, but I would submit to you all that 
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Daphne’s allowance of the language that I have just read to you, which 
very clearly states, that as long as TimberCreek does not step on your 
toes meaning try to give someone a variance that exceeds the minimum 
setbacks for Daphne that is within their per view. You do not have to 
be a lawyer to know that private use restrictions are private and 
public use restrictions are for you all to determine. Councilman Scott 
just said hey I know that these subdivision restrictions are not 
something that you are suppose to concern yourself with. So we all 
know that very clearly. Now I will say one thing sir in response to 
your question about well settled law. I have tried to find a case 
anywhere in the United States of America where a municipality or 
Alabama, for that matter, where a municipality has taken this position 
and I cannot find one anywhere, and I think it is because no 
municipality in the United States of America has ever taken this 
position that because private use restrictions are found somewhere on 
this plat now you guys are the one that can grant a variance. 
 
The Chairman stated Mr. Pittman, excuse me. How do you approach that 
where it says once a Planning Commission accepts a plat it then 
becomes part of the City Ordinance? It must fall under the City’s 
Ordinance so therefore TimberCreek’s fifty-foot setback front and back 
and ten on each side once it is accepted by the Planning Commission it 
became a part of Daphne’s Zoning Ordinance. All be it, even though it 
is just TimberCreek in this particular situation it now comes under 
the Land Use Ordinance of the City of Daphne. So any variances from 
the fifty-feet would not be private, but would be public. 
 
Mr. Pittman stated I understand and I would tell you a few things. 
Since 1993 the Architectural Review Board has been granting variances 
to this and only until a couple of months ago has the City ever taken 
the position that whoa, whoa, whoa you guys cannot do that. This 
language, in my opinion, is a contract between Daphne and TimberCreek 
when it says the Architectural Review Board can change these setbacks.  
Mr. Pittman stated now I know the Mr. Eady could have said to Allen 
Cox, who recorded this plat, Mr. Cox you are going to have to take 
that language out because once that plat is recorded it is all us. We 
are the sole ones that have the right to grant a variance. Now I know 
what Allen Cox would have done, he would have said well I will take 
all reference off as to any setbacks, any private use restrictions and 
what have you. One concern I would have, if I were the City, is the 
converse of it, which is now, if this is correct, then you all are 
treating people in TimberCreek, whose property is zoned R-3, R-2 
whatever it make be, dispersedly from people that are in a subdivision 
whose plat does not this language on there or does not reference the 
more restrictive covenants or setbacks on their plat. The other thing 
that I would submit to you all is I read that language to you that 
says as far as easements, which I think Ms. Jones would agree, is also 
within the per view of a public Board such as yourself if they are 
public easements. It says easements, see restrictive covenants for 
complete easement information. So I would submit to you all that this 
could open Pandora’s Box because it references our restrictive 
covenants and it is on the plats. So if the Board wants to take this 
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position then my recommendation to these gentlemen is our restrictive 
covenants prohibit tree houses in back yards. They prohibit the 
brightly colored plastic play structures, they are very, very 
restrictive. We have got a pending lawsuit that has been very 
contentious with a gentleman that built a retaining wall out of 
railroad ties, which is prohibited in a lot of parts. So if anything 
that is on this plat is only the responsibility of the City of Daphne 
then my position will be that we need to make demand upon the City 
that it start enforcing all of our restrictive covenants on a daily 
basis. Along the lines of what Mr. Moss commented on, one other 
concern that I have is this, these people entered into purchase 
agreements to sell their property and the buyer said that this 
purchase is contingent on our ability to get a variance from the 
TimberCreek ARB. They went before the ARB, they got the variance. When 
they came to Daphne its Planning office said no. ARB for the first 
time in years, and even though they have made an issue of it, and even 
though Mr. Eady signed off on this language along with a number of 
other Daphne representatives, these people had a very short time frame 
within which to close their contract purchase. If that process is 
going to be delayed another thirty or forty-five days by someone 
having to go to the ARB and go to you all. It could create a situation 
where someone, a buyer, who maybe gets cold feet for some other 
reason, says I was not able to close in the thirty days specified by 
my purchase agreement because of the City of Daphne and I can walk 
away now and I think you have opened yourselves up again to potential 
liability that could stem from an interference with a private 
contractual right because of this position. So I hope that that 
answers your question. If it is just simply showed the more 
restrictive covenants without this language, which clearly says 
private restriction, private easement, we retain the sole right to 
grant variances as long as we are not exceeding Daphne’s minimum 
setbacks then there would be some more appeal to that argument. 
Mr. Pittman stated I will say this, Mr. Hoffman and I have spoken. 
Fortunately in the situation that I have mentioned before, those 
individuals came to you all and you granted the variance and even 
though they were then outside of their timetable within which they 
were suppose to close and buy that house they went ahead with the 
transaction anyway, but in speaking with Mr. Hoffman and Jay Ross, you 
know we talked about the difference of opinion there was talk about 
Daphne possibly requesting an Attorney General’s opinion over this 
issue. We cannot and in speaking with Mr. Hoffman, I do not know if 
your Board can, but I think the Daphne City Council can because if you 
all deny TimberCreek’s appeal of Daphne’s very recently taken position 
that it gets to control these things then our only other step is 
Circuit Court, Alabama Supreme Court. Frankly, TimberCreek does not 
want to spend that money fighting over that issue. As a business 
owner, in Daphne, I do not want my tax payer dollars going to pay 
lawyers to litigate that issue. So I would ask you all to consider if 
you are incline to deny our appeal, with Mr. Hoffman’s fine counsel, 
to consider, tabling the matter. We would be willing to withdraw our 
appeal without prejudice while we embark on this request for an 
Attorney General’s opinion, but I think it is real simple. TimberCreek 
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is one of your nicer subdivisions. It is because they are very 
restrictive and they have got very intelligent, highly educated people 
that watch their subdivision like a hawk because they want to maintain 
their property values. If it ain’t broke do not fix it, I would say, 
so we would just ask you to grant our appeal and understanding Mr. 
Hoffman’s position I think that you could similarly find because this 
language on our plat clearly that we reserve this right to ourselves 
and Mr. Eady, who could have said change the language, signed off on 
it and agreed to it that I think that our appeal is due to be granted. 
 
The Chairman stated it is scary when I start thinking like an 
attorney.             
 
Mr. Pittman stated it is so many of us here in Baldwin County that it 
is hard not to sometimes. 
 
The Chairman stated it was going through my mind the possibility of 
you withdrawing your appeal and finding out if we can get an opinion 
from the Attorney General’s and I said that is scary when you brought 
that up. 
 
Mr. Swaney stated I wonder if that is not the province of TimberCreek 
not to get that opinion from the Attorney General. 
 
Mr. Pittman stated we explored that and Mr. Hoffman has done the 
research and determined that a private entity or individual cannot do 
that and that perhaps even your Board may not be able to, but if you 
all recommended to the City Council they then maybe can request it. 
 
Mr. Hoffman stated that is correct. The procedure is a private entity 
cannot request an Attorney General’s opinion.    
Mr. Hoffman stated this Board may or may not, that is sort of a gray 
area. The City certainly can because it is a municipality request for 
an AG’s opinion. The Attorney General’s opinion is not necessarily 
binding on anyone, but it is considered to be authoritative and people 
have followed it over the years.  
 
Mr. Moss stated as you stated, Jerry Speegle or somebody at your firm, 
that this is a case of first impression. An Appellant Court could 
throw it out in a New York second and it was recommended in this 
letter from Speegle and you guys. 
 
Mr. Hoffman stated that letter was from me.   
 
Mr. Moss stated you guys that we strongly consider getting an opinion 
from the Attorney General. I strongly think we should for the simple 
reason of sixteen years of past history here. To be honest with you 
the City of Daphne cannot enforce its own laws. I do not want them to 
try and enforce mine or yours.  
 
Mr. Hoffman stated I understand that is why my recommendation was 
included in there. Again the City Council, the City itself would have 
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to make that decision. The way I reviewed the law as that you can make 
a request jointly as a Board. It does not mean that the City has to 
actually follow through with it, but you could make that request and 
the City could then file for an AG opinion which would be through Mr. 
Ross’s office. I will say that if the Board does consider this as 
either a grant or denial, as I think that was what was proposed by Mr. 
Pittman. Consider granting it and if you do not grant it then consider 
tabling it. If it is put before the Board then the Board has to render 
a decision one way or another within forty-five days from the date of 
this hearing. As I understand the statues of the Ordinance it would 
either have to be withdrawn voluntarily at this point or be submitted 
to the Board for approval. Adrienne, do you agree? 
 
Ms. Jones stated it is up to you. I had another couple of points that 
I wanted to make. 
 
Mr. Pittman stated I apologize I am a typical long winded lawyer. Mr. 
Strange and or Mr. Allhands may wish to address you all also. 
 
Mr. Swaney stated I have an additional question. I have had the 
impression from quite a few meetings with the group from Northern 
Alabama, in seminars and such, that the BZA did have the right to 
obtain an AG opinion. I would hate to give up that right and say the 
City has to do that.  
 
Mr. Hoffman stated I have looked at that issue, but not in full depth. 
I just looked at it because I know that a municipality does have the 
authority. It is a little grayer area like I said when am extension of 
a municipality like the BZA is requesting. I am not saying that it 
cannot be done. 
Mr. Hoffman stated I am just saying that at this point in time it is 
grayer, if that answers your question. 
 
Mr. Swaney stated and your recommendation again is?  
 
Mr. Hoffman stated my recommendation is that an AG’s opinion is wanted 
or desired by the Board and by the Architectural Review Board of 
TimberCreek then I would say the only way to obtain that before ruling 
is by the ARB withdrawing their appeal request. 
 
Mr. Moss stated if they withdraw voluntarily. 
 
Mr. Hoffman stated then this Board adopts the position to request the 
City Council of the City of Daphne to obtain an AG’s opinion. 
 
Mr. Moss stated I am with him. One of the last seminars I went to at 
UNA, BZA has that authority.  
 
Mr. Hoffman stated again it is a gray area. I have looked at it, but I 
have not looked at it in depth.  
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The Chairman stated we are not moving in that direction right now 
because I believe Mr. Strange would like to say something. However, I 
will say this now that if the appeal is not withdrawn and for some 
reason, and I do not know which way it is going to go, one way or the 
other, but if it was denied then you could not come back in front of 
the BZA for a year with that. You do have the appeal process up the 
ladder through the Courts. Mr. Strange if you would give us your name. 
 
Mr. Strange stated I am John Strange, I live at 30653 Pine Court in 
Daphne, in TimberCreek, and I served as President of the POA for two 
years I think, may be even more, I cannot remember, and Treasurer for 
a number of years, and on the Architectural Review Board now for five 
or six. One of the things that I think is very important to note is 
that the Ordinance, which is quoted, number one, goes on to say to the 
Ordinance, an amendment to the Ordinance. So you all are restricted to 
making exemptions or modifications or changes, not modifications, but 
exemptions to the Ordinance. That then means how do you bring in under 
the Ordinance any other restrictions, and if I understood Mr. Hoffman 
correctly, I could not hear very well so that is why I moved up next 
to his desk, he said that it was his opinion that the plat if it was 
platted with restrictive language in it becomes an extension of the 
Ordinance, and I have not seen the language which in fact brings that 
into existence, but I will assume that he is correct on that. So only 
when that plat has absolute restrictions, if he is correct. I am not 
saying that he is not, but I am not agreeing with him because I have 
not seen the law myself, but only when there are restrictions, did I 
quote you correctly, that it becomes an extension enforceable by the 
City. One of the things which we have here are the plats and they do 
not contain specific restrictions. Except in a number of them. 
 
Mr. Swaney stated can I interrupt you for just a moment? 
 
Mr. Strange stated yes, sir. 
 
Mr. Swaney stated I thought the first plat that you talked about or 
that Mr. Pittman talked about did contain language and not necessarily 
dotted setback lines, but language that indicated setbacks.  
 
Mr. Strange stated no, they were typical. The language is exactly the 
same as listed number three here. They are typical. It does not say 
specifically for any particular lot or that they apply to every lot or 
they do not. If you look at all the plats, which I have done in 
preparation for this, there are some lots, corner lots in one area 
which is called the cottages, in which is where I live as a matter of 
fact, in which there are specific set amounts on the plat. Our Board 
that I am on, the ARB has taken that to mean that we cannot change 
those, that the developer specified those for a reason and we have 
never altered any of those and we would not. If they are extended into 
the City Ordinance then we are in agreement that those are not to be 
touched, but where it says typical or they have not been set and where 
the language also says that the ARB is the one to make alterations to 
these private agreements, I do not see why any appeal to the Attorney 
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General is necessary at all. It seems to me extremely clear cut that 
you all deal with the Ordinance and if the Ordinance is extended by 
specific language in the plat that specifies an area then we are of 
okay with that because we have not made any modifications to it, but 
if it says typical, it is typical, and that is left as a private 
agreement just as Mr. Scott said earlier today. I do not think you 
want to be in the enforcement of it, but if you do we have got a 
number of cases that we sure do need the City’s help on to try and get 
people to cooperate. I would like to see the City, you know, start 
bearing the burden if that is the case of our efforts to enforce these 
agreements and pay the money for it ourselves. 
 
The Chairman stated Mr. Strange there is one difference in whether you 
can have a stone bunny on your front porch or whether you can put up 
railroad ties for a bulkhead behind your house verses a Planning 
Commission accepting a plat and it becoming part of the City 
Ordinance, an amendment to or an addition to. The other things you are 
correct that is private, and those are you all restrictions in there 
that you do not allow balloons in your yard or things of that nature I 
understand all of that, but my understanding is once the Planning 
Commission accepted the plat then it becomes part of the Daphne 
Ordinance and any variation from the Daphne Ordinance must come before 
the BZA.  
 
Mr. Strange stated I agree wholeheartedly.   
 
The Chairman stated that to me would be a public issue and not a 
private issue. 
 
Mr. Strange stated but if the plat does not have any restrictions on 
it and it is incorporated in I do not see how there become any 
restrictions on a plat that has no restrictions on it. Do you see what 
I am arguing there? These plats do not have restrictions all they have 
is, with the exceptions that I said earlier on corner lots in one 
area, there are no restrictions on these plats. 
 
Mr. Swaney stated a typical. 
 
Mr. Strange stated the language says typical. It does not say 
specific. It says typical and typical is not an absolute, in my 
opinion. 
 
Ms. Jones stated in my opinion it is. Also while I have got a second 
to interject, I have one plat here from TimberCreek, Phase 2B, that 
does not, does not have the language about the ARB being the Board to 
grant variances and I will pass this out to you. It is a recorded plat 
as well.  
 
Mr. Pittman stated that language is not contained on the one that I 
read to you all.  
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The Chairman stated Mr. Pittman we have to record this so if you will. 
We need to make sure everything is recorded as well as can be 
recorded.   
 
Mr. Pittman stated we Pittman’s usually talk so loud nobody ever ask 
us to speak into a microphone. The plat that I read to you from, the 
Phase One plat does not say about setbacks can be changed. Hold on 
John. It says listed below are the typical minimum setback standards 
for TimberCreek. For TimberCreek. So the fact of the matter is that 
they were all across the board. The developer probably from phase to 
phase made changes at the request of Mr. Eady. Sir you mentioned that 
concrete bunnies on porches are different than more restrictive 
setbacks. I would agree with you, but these plats reference and adopt 
and incorporate in the private restrictive covenants. So I would 
submit to you all that if it shows it on here, if Daphne is correct, 
then that is your responsibility and only yours and I would similarly 
submit to you that if somebody has got a concrete bunny on their 
porch, and it is referenced on this plat then you all have the 
obligation to do it or enforce it and can only enforce it. The last 
thing that I would submit you, and you do not see it as much these 
days as you use to, but it use to be that the only restrictive 
covenants that were done with subdivisions were all listed on the 
plats. So things like no pigs, no horses, no mud bogs, no whatever it 
might be, and you see that from time to time where those private use 
restrictions are actually listed one, two, three, four, five, six, 
seven on the plat. If Daphne’s position is correct then you all have 
the responsibility to enforce those things. Last I think Mr. Allhands 
would like to briefly address you all. Thank you for your time. 
 
The Chairman stated thank you. 
 
Mr. Allhands stated hi, I am Stu Allhands, we spoke last month at Mr. 
Ruble’s and Dr. Gupta’s issues. Mr. Moss brought up a great point, and 
that is, again, we are looking at a subdivision that has been very 
successfully run since 1993 until present. Arguably one of the nicest 
looking subdivisions in the City of Daphne. If there was a question 
that is to be put before the Attorney General’s office from this Board 
about this matter it would be my thinking that this question should 
have been placed before the rules were changed. You changed the rules 
on us ninety days ago. Now we are going to try and cover up and run to 
the Attorney General and see if that rule change is actually correct. 
I think we ought to go back to doing the way we have been operating 
for the last fifteen years, very successfully and check your rule out. 
Thank you. 
 
The Chairman stated thank you. 
 
Ms. Jones stated I would like to speak to that real briefly. As you 
all know I started in this position in November of last year. In no 
way do I feel an obligation to try and fill Mr. Eady’s footsteps, his 
shoes. There are some things that were done in the past there were not 
necessarily the best thing to do and especially on issues that I truly 
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believe are wrong and inappropriate. I definitely will not continue in 
the same path that was established in the past. I will follow trends 
and patterns that were good and right, but I will not follow those 
that I do not believe are appropriate. So this is my stand, this is me 
sticking up for the BZA and the BZA’s authority. Now the plats were 
signed by Mr. Eady, and they had to be approved by the Planning 
Commission as well, but I was not there. I do not know whether they 
realized that language was there or not. They may have thought okay 
this is another TimberCreek, just rubber stamp it. As far as, the 
setbacks being shown on the plat, and when I mention setbacks I mean 
the language that is provided in the note. I am not talking about it 
being drawn on the lots. 
 
Mr. Swaney state exactly. 
 
Ms. Jones stated so the issue of a restrictive covenant being brought 
up is wrong because I am not talking about a restrictive covenant. I 
am talking about the setbacks that are noted on the plat. So let us 
not cross hairs and draw straws and try to confuse the situation. I am 
speaking directly to the situation of setbacks. Period. 
 
Mr. Swaney stated I understand. 
 
The Chairman stated Mr. Allhands. 
 
Mr. Allhands stated I am sorry. I lost my train of thought there for a 
moment. 
 
The Chairman stated that is okay. I do it quite often. 
 
Mr. Allhands stated I do. I do. I guess you have to learn to like it 
because that is the way it is going to be for the rest of the show. So 
if you would give me a moment I could collect my thoughts. I had one 
concern here. Yes. Why is the ARB all worked up about this? What is it 
to us? It is a hundred and fifty bucks and six weeks of somebody’s 
time. What is the big deal here? What the big deal is is it gives 
somebody the right to come before you with a request to set back a 
house thirty-feet off the front street that meet Daphne Ordinances and 
we may not be in favor of that at all. That is not a good thing for 
TimberCreek, but if they can come to you with the Ordinance here that 
says R-3, thirty front, thirty rear by God that is what I want to 
build then we are out of the picture and I do not think we want to do 
that. I do not think you want to do that either. Thank you. 
 
The Chairman stated thank you, sir. 
 
Ms. Jones stated let me jump in there real quick. The setbacks that 
are being upheld are the setbacks that are recorded on the plat. Not 
the typical R-3 setbacks that are established in the Ordinance. As Mr. 
Robison stated before when the plat was recorded it became part of the 
Ordinance for the City of Daphne, Land Use and Development. So when 
someone comes in for a variance to TimberCreek’s setbacks for a lot in 
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TimberCreek it would in accordance or the deviation would be from the 
fifty-feet or from whatever the side or front, but I think it would be 
appropriate, and this is my last thing, that the variances be granted 
by the Board of Adjustment. 
 
Mr. Allhands stated the onus then in that situation places the burden 
back on the ARB, whoever may be on the ARB at that time, to come down 
here to stand in opposition, verbal opposition to that person’s 
application for a zoning variance. It is just a lot of work. It is a 
lot of government that we do not need. I guess my libertarian heart is 
showing here, but it is just a lot of stuff that we do not need. Like 
Mr. Pittman said if you have got something that works do not try to 
fix it. Thank you. 
 
Ms. Jones stated it does not work for me. 
 
The Chairman stated thank you. Mr. Pittman, do you have anything else 
that you would like to say? 
  
Mr. Pittman stated I would just like to say two things. One, to Ms. 
Jones, I respect her position. I respect her opinion. I see to often 
these days in municipal and county government, I guess I should say 
that I feel like people take it as a personal affront to them, when 
private land owners like these gentlemen are concerned about 
government stepping on the toes of private restrictions that the 
property that they have bought after years of hard work and invested 
in. So this is not personal to affront to Ms. Jones in any way. 
Mr. Pittman stated I would again point you out to, that if this is the 
City’s position then you all are treating everybody in TimberCreek, 
you are being more restrictive with them, you are treating them more 
dispersedly, unequally, and I think it is a due process and an equal 
protection violation. Because if Mr. Strange’s lot is zoned R-4 
Daphne’s regulations say thirty-foot front setback, but the private 
restrictions say fifty-foot front setback. So now because Daphne has 
taken the position that the private restriction is their public 
restriction then you are now treating TimberCreek residents 
differently then somebody whose designated R-4 in a subdivision that 
does not have more restrictive covenants or who just owns a piece of 
property that is zoned R-4.  
 
Mr. Swaney stated I understand. 
 
The Chairman stated yes, sir. Are you saying that in no shape, fashion 
or form that this as we are saying becomes part of the Daphne City 
Ordinance, Daphne Land Use Ordinance that it does not in any shape, 
fashion or form once the Planning Commission approves it that it comes 
under the auspice part of the Daphne Land Use.  
 
Mr. Pittman stated that is exactly what I am saying. What I am saying 
is, and there is no authority anywhere in this country that supports 
Daphne’s position, and I can assure you this, if a city had ever taken 
this position anywhere in the United States of America somebody would 
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have appealed it up to a Court and there would be lots and lots of 
opinions on this, but that is exactly what I am saying. Because these 
plats make it very clear that these are private restrictions, private 
restrictive covenants, and state that TimberCreek’s ARB is reserving 
that power to itself. Daphne could have said we will not allow you to 
record that plat with that private use restriction language in it, and 
Allen Cox and TimberCreek Land Development Company could not have 
recorded those plats, but when Mr. Eady and various officials with the 
City of Daphne, signed off on that, after having read that language 
that is a contract. I mean you can lawyer it up all you want that is 
an agreement. They are giving TimberCreek their word that as long as 
you do not step on our toes and try to allow people to only allow 
people to only have a twenty-foot front setback then as long as you 
are between thirty-feet and fifty-feet then that is your Bailey Wick. 
You step on our toes that is ours. So absolutely I am telling you it 
is my position that those are private restrictions and private 
restrictions only.  
 
The Chairman stated I am just trying to gather information. How do you 
explain where the Alabama Code says once the Planning Commission signs 
off on a plat then it becomes of the Land Use Ordinance as an addition 
or an amendment to it? I am seeking information. 
 
Mr. Pittman stated good question. That is a great question. Because it 
was the legislators intent for a city like the City of Daphne to deal 
with life, safety, police power type issues. 
Mr. Pittman stated created by something like a setback making sure a 
house is not too close to a street. Never was it the intent of the 
legislators when they passed that ordinance that anything that is on 
the face of a plat private or otherwise becomes only within the per 
view of a municipality, and the reason we know that is because I have 
read to you language from Alabama Supreme Court, the Alabama Court of 
Civil Appeals, United States Supreme Court of this Country, which is 
the highest court in this land, and it says private restrictions are 
here, public restrictions are here, and never the two shall cross, and 
it is not allowed for a public body to stick its nose in private 
affairs. It is the reason our forefathers started a revolution is 
because they got tired of people and governments telling them we are 
going to control you. 
 
Mr. Swaney stated did not you state earlier Mr. Pittman that you have 
not found any case law relating to this. 
 
Mr. Pittman stated right. There is not a case in the United States 
that says that a municipality taking this position or the recordation 
of that plat makes a private restriction public. There is on the other 
hand thousands of cases, I just read you four out of the State of 
Alabama, but there are hundreds in every stated and most of them date 
back to the 1800’s because nobody has ever taken a contrary position 
since that say private restrictions are private and public 
restrictions are public. 
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The Chairman stated you were talking about all the way to the U. S. 
Supreme Court for some cases. That probably would not be a good 
example since they totally wiped out the immanent domain thing with 
allowing a shopping center to take over something because it would 
make more money than the man that lived on that piece of property. It 
was not the government that needed that property. 
 
Mr. Pittman stated that is a good point. In Massachusetts or wherever 
that case came out of there are a lot of governments doing a lot of 
things. Fortunately in Baldwin County Alabama where people still have 
the some sense I would submit to you that municipalities stay out of 
private affairs like they should. 
 
Mr. Moss stated I would like to ask question. 
 
Mr. Pittman stated yes, sir. 
 
Mr. Moss stated if a plat that is recorded becomes part of the 
Ordinance, is it just part of that plat or is it just the notes and 
all parts of that plat that become part of the Ordinance?  
 
Mr. Pittman stated that is a good question. Where does it stop? 
 
Mr. Moss stated is it just the numbers that are down there? 
Mr. Moss stated or is it the notes and the agreement that Bill Eady 
signed off on that your Association would reserve the right to alter 
as your own as long as it did not step on the toes of the City of 
Daphne? Now is all of that part of the new ordinance or can we cherry 
pick what we want? That is what is happening. 
 
Mr. Pittman stated I think what I am hearing is that Daphne can just 
cherry pick front, side and rear yard setbacks, but it can distance 
itself from private use restrictions and private easements, which are 
also contained in the language of the plat. So I would submit that it 
is one or the other. You either have got to take the good with the bad 
and take the whole shooting match or you have got to say anything that 
is private whether it is on that plat or not is not within our 
planning jurisdiction. 
 
Mr. Swaney stated looking forward. What would be the path forward here 
as regarding TimberCreek? What would you like to see done this evening 
considering that this Board who has to have a supernumerary vote, if 
you will, no dissenting votes, if they would deny the appeal, then 
that forces you, as I see it, to proceed through the courts as you 
said. Is there some alternate that would best be pursued as far as 
TimberCreek is concerned?  
 
Mr. Pittman stated good question. The court system is extremely 
expensive and it is time consuming. We want to avoid that and I think 
that you all would like to avoid that. The motion that I was hoping to 
make when the Chairman asked for one, and I think that you all have 
the right to do this, is to poll yourselves prior to voting yea or nay 
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on it as to what you all feel on an individual basis. Then at that 
point I will speak with my clients briefly and we will consider 
whether we want to withdraw without prejudice meaning that if we went 
the AG Opinions route and it went against TimberCreek they would then 
still have the right to come before you all and get your opinion and 
then proceed through the court system if they chose to. They do not 
want to do that. It is going to cost a lot of money and they want to 
use their Property Owner’s Association dues to make sure people are 
following the rules, and not pay lawyers to fight things out in court. 
 
Mr. Swaney stated as far as polling ourselves, in essence, what you 
are asking us to do is deny our legal counsels opinion, and in 
essence, write our own and permit this.   
 
Mr. Pittman stated that is a good point and again Mr. Hoffman is a 
fine lawyer and I am not to detract from him. I do not think you have 
got to get to the legal side of it at all. I am asking you gentlemen 
to use your common sense, which you all have, that is why you are 
there, and lady, excuse me, and if you think that this is fair and 
right for the City to take this position then you have got to do what 
you have got to do. I do not think it is and I think that if you look 
at the Pandora’s Box that you are opening the City just does not want 
to take something that ain’t broke and try to fix it. 
Mr. Strange stated may I say something.  
 
The Chairman stated yes, sir Mr. Strange. 
 
Mr. Strange stated the question was asked why we are so concerned 
about this particular issue. There is a very good answer that has not 
been given yet, and that is, as an owner in TimberCreek it make a lot 
of difference to me whether or not people build according to the 
covenants and restrictions that we have adopted or to the general 
Ordinance that has been established in the City of Daphne. Down the 
road you all are not on the Board, somebody else is on the Board or 
the position has been taken that it is operating that way that you all 
have incorporated our private restrictions into the Ordinance. The new 
Board comes in and they say oh you know what thirty-feet is too much, 
twenty-feet is good enough for the rest of Daphne it is good enough 
for TimberCreek, and therefore the Board of Zoning appeals can under 
the advice, of which, you have been given tonight, you can say yep 
that is, we are going to do it this way, none of us live in 
TimberCreek, does not make any difference. If twenty-feet is good 
enough for the City, it is twenty-feet is good enough for TimberCreek, 
and that is it. That is a very troublesome matter to me. First of all, 
I am not sure why you have to take a position that we are going to 
change what we have been doing for a long time, when it in fact, helps 
the City of Daphne. It does not undermine it in any way that is what 
you are here for. Are we going to uphold the rules? We are tough as 
blank, and have been from the start and will be because it means a lot 
for our property values that is why we are here. There is no specific 
language in the plat when it is adopt specifying except for one 
exception and that is the cottages in plat two. They are specified and 
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we have upheld those, absolutely, as if they were in the City 
Ordinance because we do not want them backed up any more. A few 
little, there are about four or five different ones that are on corner 
lots that say thirty-four feet, forty-seven feet whatever because of 
the shape of it, but no where else is there an absolute specification 
of setbacks. The language is all typical. Typical, and that means that 
there are variations within it, but it is typical. The language is 
also there that the POA Board is, in fact, is the one, to do it. I 
think that it was intentional. I think it was to keep the City out of 
the business of having to hear every single appeal that might come. 
Now we have not had a whole lot, but we certainly need, I think, to 
have some sort of efficiency in that governmental process. I was on a 
city council as a Councilmember one time, and I know that we wanted to 
try to avoid as many possible sort of conflicts between the residents, 
instead of saying bring them all to us and we will settle them. No it 
is better if you settle them yourself and do not come to us and if you 
have a big one then we may have to deal with it, but otherwise take 
care of it yourself. Thank you very much. Appreciate it. 
 
The Chairman stated thank you. 
 
 
A Motion was made by Mr. Swaney and Seconded by Mr. Moss to pursue an 
Attorney General’s Opinion.  
 
The Chairman stated Mr. Hoffman do they have to withdraw there appeal 
in order for us to do this? 
 
Mr. Hoffman stated Mr. Chairman I would say that regardless of what 
you want to do at this point if the appeal still stands as it is 
brought before the Board, then the Board has forty-five days to make a 
ruling on that appeal one way or another.  I can tell that I do not 
believe that we would get an AG’ Opinion before forty-five days. 
 
Mr. Swaney stated could you say all of that again I could not hear all 
that. 
 
Mr. Hoffman stated according to the Ordinance you have forty-five days 
to after this hearing to make a ruling on an appeal that is brought 
before the Board. So if the Board made a decision to pursue an AG’s 
Opinion either by itself or through the City of Daphne, whichever one 
that can happen that will be forward regardless if it is approved, but 
then you still have the issue of the appeal and the appeal would have 
to be ruled upon within forty-five days.  
 
The Chairman stated but if they withdraw their appeal we do not have 
forty-five days they can come back at a later date by going through 
the process they went through to come here tonight. Is that correct? 
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Mr. Hoffman stated that is correct. If they withdrew their appeal at 
this time then that would have the right to re-raise the appeal at a 
later date.   
 
The Chairman state if they withdraw their appeal and in the meanwhile 
we are seeking an Attorney General’s Opinion they may or may not have 
to come back before this Board. 
 
Mr. Hoffman stated that is correct. Well procedurally they may or may 
not have to either way because what would happen is, if they withdrew 
their appeal, they would then file again with Adrienne’s office, and 
Adrienne’s office would make a decision, which they may or may not 
then decide to appeal. So that is correct.          
 
The Chairman stated Mr. Pittman, Mr. Allhands, and Mr. Strange you all 
heard that.  
 
Mr. Swaney stated there is a motion on the floor. 
 
Mr. Allhands stated one quick question. 
 
The Chairman stated just a moment we have a motion that we have got to 
take care of. Are you withdrawing your motion? 
 
Mr. Swaney stated yes. 
 
The Chairman stated motion withdrawn. 
 
Mr. Swaney stated for discussion. 
 
The Chairman stated okay. 
 
Mr. Allhands stated my question is simply, what happens in the interim 
while you all are researching the Attorney General’s office for 
clarification on your position? What happens between, I am not 
anticipating, you know building is slow in TimberCreek just like it is 
every place else because of the economy, but because of the 
configuration and the slopes of some of the lots that we have left in 
the subdivision, were we to have someone to come before us asking for 
a front or rear variance because of physical conditions on the lot, 
which may happen or may not what do we do in that case, if the 
Attorney General’s Opinion has not allowed us clarification.  
 
The Chairman stated can an expedited appeal to the Attorney General be 
made. I know in the past I have heard where some have asked them to 
please expedite this, but they sometimes like anything else they look 
at it and they take their sixty, ninety to a hundred and twenty days 
or whatever to do it usually. 
 
Mr. Hoffman stated if the Board was to request an Attorney General’s 
Opinion it could be requested of the Attorney General to expedite a 
response, but that is within the per view of the Attorney General’s 
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office. I have not heard of an Attorney General’s Opinion being 
granted within forty-five days. 
 
The Chairman state but it is getting close to election time.  
 
Mr. Hoffman stated to answer the question. I believe procedurally 
those decision would then be made based upon the current ruling of the 
Planning Committee. They would then be brought before Ms. Jones 
office, and then they make a decision, and if those homeowners then 
had a problem they would then bring it to you on appeal is the way I 
see it. 
 
Mr. Moss stated in other words any interim would be as stands until we 
got an opinion.  
 
Mr. Allhands stated it would be what? 
 
Mr. Moss stated it would be just as it stands now. However, I do not 
think that anyone here from the Planning Department or anyone else 
wants to really cause any hardship. We all want the City of Daphne to 
be a better place to live and that is what we are working towards. 
 
Mr. Mr. Strange stated I would much rather that you make a decision 
tonight in our favor, but if you think that you would feel better 
consulting with the Attorney General I personally would say as long as 
this Board takes that position to appeal to the Attorney General 
rather an say hey we cannot do it somebody else has got to it. I 
personally would say go for it. There is some question about whether 
you can do it or the City.  
 
The Chairman stated Mr. Strange having been in the same, if you want 
to call them seminars, schools or whatever else as these two gentlemen 
to my left and right have been, I also understood the gentleman from 
UNA to say that BZA has the right to ask the Attorney General for an 
opinion and that is why I got out of it. 
 
Mr. Hoffman stated I am not naturally in disagreement, but I cannot 
tell you that is a guarantee just because somebody else said it and I 
agree because I have not looked at the issue.  
 
Mr. Pittman stated after conferring with my clients, I think, what 
they would like to do is withdraw their appeal without prejudice, 
meaning without prejudice to any of their rights to continue to pursue 
this. I think Mr. Hoffman and I are in agreement that they can do that 
without prejudice to any of their future rights, and that we file a 
mutual Attorney General’s Opinion. It is my understanding that 
recently Mr. Hoffman had issued an opinion to Mr. Ross, who is the 
City Attorney. I have asked Tony if I can have a copy of that and of 
course he has said that he would have to get permission from the 
powers that be meaning you all. The way I operate at least is let us 
all lay our cards on the table. So what I envision is that Mr. Hoffman 
would share your position with me and I will share our position with 
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you. I just want make sure that we too have the opportunity to weigh 
in and make our submission, present our legal authority and all of 
those things.  
 
The Chairman stated are you in agreement with that Mr. Hoffman? 
 
Mr. Hoffman stated I can tell you that private citizens cannot request 
an AG’s Opinion. I am at your disposal. So I will ask the questions 
that you want asked, and I would suggest that if need be I would 
prepare something, but the Board ultimately would have to make the 
decision of what is being requested of the AG’s office. I can only 
make a suggestion, and if you would like me to do that with the input 
of the City and TimberCreek, I would be happy to do that as well.  
 
The Chairman stated I will not divulge my opinion as to how I feel at 
the present time about the City Ordinance things. I have expressed a 
lot of thing, but I will would like to know from the Attorney 
General’s is the City of Daphne legally correct in saying what they 
are saying.  
 
Mr. Pittman stated what I am saying is this. 
Mr. Pittman stated and I am not doing a very good articulate job in 
relying to you all is that I want to make sure that we get a chance to 
tell our side of the story too, that what is going to the Attorney 
General’s office is not just Daphne’s side of the story. If that is 
all the Attorney General is going to have the benefit of, then I would 
say let us get a ruling tonight on our appeal and then we can go to 
Circuit Court and take it on up, but I think what I believe you all 
are trying to accomplish is let us lay all the facts, all the law, and 
all the authority in front of the Attorney General and lets get the 
right ruling, not a one sided ruling, and that is all I am asking you 
all, to allow us to have input, and submit our authority, and our 
position along with yours, and I am happy to share everything we have 
got with the City of Daphne. We have got nothing to hide.  
 
The Chairman stated I am just speaking personally for myself. I do not 
think you will have a problem with that because I think we would 
present the facts as you have presented them. You say that no it does 
not and we say yes it does fall under the per view of the City of 
Daphne Land Use Ordinance and we would like an Attorney General’s 
Opinion on that.  
 
Mr. Moss stated I think we would be crazy not to present both sides 
that is what it is all about.  
 
Mr. Pittman stated absolutely. I just want to be the one to present 
that gets to present our side just like I am sure Mr. Hoffman can do a 
better job of articulating Daphne’s side or its position. 
 
Mr. Hoffman stated Mr. Chairman. 
 
The Chairman stated Mr. Hoffman. 
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Mr. Hoffman stated as I understand the request for an AG’s Opinion is 
that we submit the questions that we want the AG to answer. There is 
no submittal of authority as to who is right or wrong or case law or 
anything like that. You are simply asking the AG here is the question 
being presented, what is the answer and they do all the research and 
all the fine tuning. So it is simply a matter of what questions are 
presented not necessarily presenting a side one way or another because 
the BZA and our governmental authority simply wants the right answer 
or the one that the AG sets out that they will follow at that point. 
If that is clear enough. In other words I usually do not see an AG’s 
Opinion that says here is the question and here is what we think the 
answer is and we do not tell you what the other side thinks. We just 
say here is the question, please tell us what you think the answer is 
Mr. Attorney General.  
 
Mr. Pittman stated I would respectfully disagree to some extent. One 
of the gentleman said that we just want to do what is in the best 
interest of Daphne and its residents. I do not see what harm can come 
from everybody getting an opportunity to tell their side of the story. 
Mr. Pittman stated that is what due process fundamentals of our 
Constitution are all about. I think that the Attorney General in the 
interest of expediting everything would love us to help them where 
they can. I know you guys have got one statue municipal ordinance that 
supports your position. We have got a lot of authority that supports 
our position. So if Daphne does not allow us to include our materials 
with the package, to the AG’s office, I am going to write Troy King 
myself, and say City of Daphne would not allow us to tell our side of 
the story, here it is, please consider our position as well, and 
knowing Mr. King I think he would allow that, if what we are trying to 
do is get the right answer. I do not see how any harm can come from 
TimberCreek being able to put their two cents in. You all have 
certainly been kind enough to listen to us at Nazism tonight in 
getting to put our two cents in. We need to do it again with Mr. 
King’s office. Thank you. 
 
The Chairman stated thank you. 
 
Ms. Jones stated I am not looking for a battle or a fight. I am 
looking for an answer that is all. I want to know what is the right 
answer. 
 
Mr. Swaney stated the right answer. Exactly. 
 
The Chairman stated that is all we are looking for is the right 
answer. Whether the Attorney General says that what you have said 
tonight is correct or whether he says what the City has said is 
correct. All we are looking for is an answer.  
 
Mr. Pittman stated what I am going to do is put together a package and 
I am going to have it to Mr. Hoffman office with copy to Mr. Ross and 
ask that it be submitted to the Attorney General’s office and will 
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simply ask them to verify for me that it has been in fact submitted 
with their submission. What I ask you all and I know you want to ask 
the advice of Counsel to share with us what your position is because 
we certainly have nothing to hide and we are will to copy any of you 
or anybody you want with our written position and our authority. 
 
The Chairman stated so at this time you are saying that you all are 
withdrawing this appeal. 
 
Mr. Pittman stated without prejudice. 
 
The Chairman stated without prejudice, which allows you to come back. 
 
Mr. Swaney stated and again then I will make the motion.    
 
A Motion was made by Mr. Swaney and Seconded by Mr. Moss to pursue an 
Attorney General’s Opinion.  
 
The Chairman stated any discussion? 
Ms. Hargiss stated I would like to say one thing. I do not think it is 
just TimberCreek and this Board. I happen to know that other 
properties in Daphne, you know, are aware of this situation and they 
are concerned too. So it is the community.  
 
Mr. Pittman stated yes, madam. Thank you. 
 
Upon roll call vote, the Motion carried unanimously. 
 
Mr. Swaney  Aye 
Ms. Hargiss Aye 
Mr. Robison Aye 
Mr. Moss  Aye 
 
The Chairman stated alright. We will be asking for the Attorney 
General’s Opinion, and I would like to thank you all tonight for 
coming out and presenting your case in this matter. Thank you very 
much. 
 
Mr. Swaney stated I would like to make one additional request if I 
could of Ms. Jones. Could you sort of keep us up to date as to the 
progress of this? 
 
Mr. Moss stated I would like to make a comment to Ms. Jones. I really 
statement about when you said that you are just looking for an answer. 
You are not looking for confrontation. You just want an answer.  
 
Mr. Hoffman stated for point of clarification Mr. Chairman and the 
Board. I understand that I am to request an Attorney General’s 
Opinion. I will be phrasing a question and so forth, but at some point 
the Board will have to make a decision as to whether the question I am 
submitting is the question that they want answered. So at some point 
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whether it is the next meeting or before that there will have to be a 
decision making by your body that this is the exact question that you 
want submitted. 
 
The Chairman stated if it is before the next meeting. 
 
Ms. Jones stated we do not have a meeting next month. It would have to 
be a special called meeting.  
 
The Chairman stated we do not have one next month so then we will need 
to have a meeting just for that. Let us adjourn before I say this. 
 
Mr. Swaney stated just amplification. We would have a special meeting. 
Is that what you are saying? 
 
The Chairman stated yes, in October. 
      
There being no other business the meeting was adjourned. 
Adjournment:  
 
A Motion was made by Mr. Moss and Seconded by Mr. Swaney to adjourn.  
 
The Motion carried unanimously. 
 
There being no further business the meeting was adjourned at 7:46 p.m. 
 
Respectfully submitted by: 
 
 
 
                                       .             
Pat Houston, Recording Secretary 
 
 
APPROVED:    , 2009 
 
    
 
                                       .               
Willie Robison, Chairman  
 
 
/ph 
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CITY OF DAPHNE 
PLANNING COMMISSION AGENDA 

   REGULAR MEETING OF OCTOBER 22, 2009    REPORT 
COUNCIL CHAMBERS, CITY HALL - 6:00 P.M.      

 
1

 
1. CALL TO ORDER     DATE: OCTOBER 27, 2009 
 
2. CALL OF ROLL     ADJ/JD 
 
3. APPROVAL OF MINUTES:  
 

Review of  minutes for the regular meeting of September 24, 2009. (APPROVED AS 
SUBMITTED) 

 
4. NEW BUSINESS: 
 
 A.  ELECTION OF OFFICERS: (RETAINED PRESENT OFFICERS - MR. KIRBY, 

CHAIRMAN, MR. TERRY, VICE CHAIRMAN, AND MR. MARTIN, 
SECRETARY) 

 
B. ADMINISTRATIVE PRESENTATION:

 
  Presentation to be given by Mr. Joel Coleman or Mr. Matt Parris, representing 

Rester & Coleman Engineers, requesting revised master plan review for Dunmore 
Subdivision. Related Application: Zoning Amendment File Z09-05, Hearthstone 
Multi-Asset Entity. (TABLED) 

 
C. PUD REVIEW: Master Plan/Preliminary Plan  (WITHDRAWN) 

 
1. Subdivision:  Caroline Woods PUD (Caroline Woods Subdivision, Phase 

One   is not included in the proposed PUD) 
 
   Zoning(s): R-3, High Density Single Family Residential, and R-4, High 

Density Single Family Residential 
                                           

Location: Northeast of the intersection of Parker Lane and Whispering 
Pines 

Road, North of Madison Place Subdivision and West of Daphne 
Commercial Park, Phase Two  

Area:  25.71 Acres +    
Owner:  A & B, L.L.C. & Elite Development 
Engineer: Engineering Development Services - David Diehl 

 
 D. PETITIONS: 
 

   ZONING AMENDMENT:  
 
1. File Z09-04:  Trione Heir Property(FAVORABLE 

RECOMMENDATION) 
 

Present Zoning: R-2, Medium Density Single Family Residential 
 

Proposed Zoning: B-1, Local Business 
         
   Location: Southwest of the intersection of Main Street and Belrose Avenue 

Area:  0.40 Acres +   
Owner:  Trione Heir Property - Frank Trione 
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Date: Sept. 25, 2009                   Revised: Oct. 8, 2009 

Agent:  Karl Gustafson 
 
 

 
 

2. File Z09-05:  Hearthstone Multi-Asset Entity (Proposed Dunmore 
Subdivision, Phase Two, Part B)       (TABLED) 

 
Present Zoning: R-3, High Density Single Family Residential 

 
Proposed Zoning: R-4, High Density Single Family Residential 

         
   Location: On the East side of Alabama Highway 181, South of Austin 

Road, 
North of Dick Higbee Road 

Area:  10.47Acres +   
Owner:  Hearthstone Multi-Asset Entity  
Engineer: Rester & Coleman Engineers - Joel Coleman or Matt Parris 

 
 E. PRELIMINARY PLAT REVIEW: 
 

1. File SDP09-03: (APPROVED)     
 
   Subdivision:  Dunmore, Phase Two, Part A 
 

 Zoning: R-4, High Density Single Family Residential 
                                        

Location: On the East side of Alabama Highway 181, South of Austin 
Road, North of Dick Higbee Road 

Area:  6.62 Acres +, (26) lots   
Owner:  Hearthstone Multi-Asset Entity                 
Engineer: Rester & Coleman Engineers - Joel Coleman or Matt Parris 

 
 F. PRELIMINARY/FINAL PLAT REVIEW: 
 

1. File SDPF09-11: (APPROVED)     
 

Subdivision:  Resubdivision of Lots A-1 & A-2, Bellaton, Phase Two 
 
   Zoning(s): B-1, Local Business 
                                           

Location: Northwest of the intersection of Alabama Highway 181 and  
Bellaton Avenue 

Area:  2.70 Acres +, (2) lots   
Owner:  Country Club Development 
Engineer: Engineering Development Services - David Diehl 

 
5. PUBLIC PARTICIPATION  
 
6. ATTORNEY’S REPORT 
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Date: Sept 25, 2009       Revised: Oct 8, 2009 

 
 
 
 
7. COMMISSIONER’S COMMENTS: 
 
 APPROVED - MOTION CARRIED UNANIMOUSLY TO REQUEST COMMUNITY 

DEVELOPMENT DIRECTOR/STAFF TO USE THE EASTERN SHORE PARK 
OVERLAY DISTRICT ORDINANCE AS A MODEL TO CREATE A “NEW” OVERLAY 
DISTRICT TO ENCOMPASS THE AREA FROM THE  RED LIGHT AT THE 
INTERSECTION OF U. S. HIGHWAY 90 AND JUBILEE PARKWAY TO THE RED 
LIGHT AT THE INTERSECTION OF U.S. HIGHWAY 90 AND BAYVIEW DRIVE TO 
INCLUDE SIDEWALKS AND WALKING TRAILS FOR CONNECTIVITY FROM THE 
COMMERCIAL TO THE RESIDENTIAL AREA. 

 
APPROVED - UNANIMOUS FAVORABLE RECOMMENDATION FOR THE 
ADOPTION OF A RESOLUTION IN SUPPORT OF THE SMART STREETS 
SIDEWALKS PROJECT.  

 
8. DIRECTOR’S COMMENTS 
 
9. ADJOURNMENT 
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City of Daphne Recreation Board Minutes 
2605 Hwy 98 

Daphne, AL. 36526 
October 14, 2009 

6:30 pm 
 

 
Members Present:  Chairman Ed Nelson, Matt Cunningham, Eric Smith, Kit Smith, Lynn 
Thompson-Yates 
 
Members Absent:  Rick Cleveland, John Peterson 
 
Advisory Staff Present:  Mayor Fred Small and David McKelroy, Parks and Recreation 
Director 
 
Call to Order 
The meeting was called to order by Chairman Ed Nelson at 6:30 pm. 
 
Review and Approval of Minutes 
Motion was made Eric Smith and seconded by Lynn Thompson-Yates to approve the 
September 9, 2009 minutes.  Motion passed. 
 
Program Reports 
Participation numbers were presented for all current programs. 
 
 
Old / New Business 
 
Soil Sample at Trione Sports Complex has been complete and results should be available 
before the next meeting in November. 
 
The following items / issues were discussed: 
 

• Program participation data – spreadsheet 
• Facility & Programs Survey / Questionnaire 
• Strategic plan for future construction & development 
• Inventory of athletic equipment 
• Policies & procedures for coach background check/screening 
• Volunteer coach training 
• Completion of Trione soccer and football facility 
• Change of board from advisory board to Board of Directors 
• Appointing Board alternates and youth representatives 
• City sponsored youth basketball 
• Development of Nicholson Center 
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The Recreation Board unanimously resolved to support Ordinance 2009-55, Amending 
Use of Lodging Tax Proceeds, providing funding for recreation facilities. 
 
The Recreation Board recommends the following appointment to the board: 
 
 Derrick D. Yelding  Alternate 
 Valerie Johnson  Alternate 
 Chris Smith   Youth Representative – Daphne high School 
 Savannah Simmons  Youth Representative – Bayside Academy 
 
 
 
Due to November 11, the date of the next schedule board meeting and being on a holiday, 
the board voted to re-schedule the November meeting to the 18th. 
 
Election of Officers 
 Ed Nelson was elected Chairman. 
 Eric Smith was elected Vice-chairman. 
 
 
Comment from Director 
 
Youth football was played at the new fields on October 10.  15 games on three fields. 
Football / Soccer goalpost are installed. 
 
October 17, Trione will host a 35 team girls Fastpitch softball tournament.  Non local 
teams are from Panama City, Fort Walton Beach, Tallahassee, Hattiesburg, Long Beach 
and Ridgeland. 
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CITY COUNCIL MEETING 
MAYOR'S REPORT 

 
 

NOTES: 
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CITY ATTORNEY’S REPORT 
 
NOTES:                                                              
                                                                   
 
                                                                   
 
                                                                   
 
                                                                   
 
                                                                    
                                                                    
                                                                    
                                                                    
                                                                   
 
                                                                    

                                                                    
DEPARTMENT HEAD’S COMMENTS  

 
                                                                   
 
                                                                   
 
                                                                    
                                                                    
                                                                    
                                                                    
                                                                   
 

                                                                    
                                                                    
                                                                   
 
      
 
 
 
 

89



 
 

CITY COUNCIL MEETING 
RESOLUTIONS, ORDINANCES, ORDERS & OTHER BUSINESS 

 
NOTES: 
 
                                                                    
                                                                    
                                                                    
                                                                    
                                                                    
                                                                   
 
 

RECOMMENDATIONS 
 
                                                                    
                                                                    
                                                                    
 
COUNCIL COMMENTS: 
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RESOLUTION NO. 2009-110 
 

City of Daphne Supports the Nomination of Dr. Regina Benjamin as  
United States Surgeon General 

 

WHEREAS, the City Council of the City of Daphne recognizes that Dr. Regina 
Benjamin, who resides in the City of Daphne has been nominated for Surgeon General 
of the United States of America; and 

WHEREAS, Dr. Regina Benjamin has been dedicated to her patients and 
community; and 

 WHEREAS, Dr. Regina Benjamin has created and staffed a nonprofit medical 
clinic in Bayou La Batre, Alabama; and 

WHEREAS, Dr. Regina Benjamin has faced tremendous obstacles that she has 
overcome and represents what’s best about health care in America for a doctor who 
gives, cares and sacrifices for the sake of her patient’s health. 

NOW, THEREFORE, BE IT RESOLVED, that the City Council of the City of Daphne 
supports and commends the nomination of Dr. Regina Benjamin for United States 
Surgeon General. 

APPROVED AND ADOPTED ON THE ____  DAY OF ______, 2009. 

              ______________________________ 
              August A. Palumbo 

Council President 
  

 
              ______________________________ 
              Fred Small 

Mayor 
     

 
ATTEST: 
 
_____________________________ 
David L. Cohen 
City Clerk, MMC 
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RESOLUTION NO. 2009-111 
 

City of Daphne Supports Smart Streets Sidewalks Project 

 

WHEREAS, the City Council of the City of Daphne supports construction of 
streets to enable safe access for all users, including motorists, pedestrians, bicyclists, 
and pubic transportation; and 

WHEREAS, the City Council of City of Daphne will consider these practices with 
Smart Streets Sidewalks Project when undertaking construction, reconstruction and 
repair of our roadways. 

 NOW, THEREFORE, BE IT RESOLVED, that the City Council of the City of Daphne 
support and adopt as a policy “The Smart Streets Sidewalks Project.” 
 

APPROVED AND ADOPTED ON THE ____  DAY OF ______, 2009. 

 

              ______________________________ 
              August A. Palumbo 

Council President 
  

 
                         ______________________________ 
              Fred Small 

Mayor 
     

 
ATTEST: 
 
_____________________________ 
David L. Cohen 
City Clerk, MMC 
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Ordinance 2009-48 
 

An Ordinance Amending Job Classification Schedule 
 
 

WHEREAS, Ordinance 2004-52 as adopted January 3, 2005 established the City 
of Daphne Job Classification Schedule; and 
 
WHEREAS, in order to insure that the City’s Job Classification Schedule remains 
current, Human Resources was charged with coordinating an annual review of a 
percentage of all jobs in order to determine whether revisions to the Job 
Classification Schedule are warranted; and 
 
WHEREAS, the Archer Company has conducted such review and certain 
revisions are recommended for implementation; and 
 
WHEREAS, Ordinance 2004-52 requires that subsequent revisions or 
amendments to the Job Classification Schedule be approved by the City Council.  
 
NOW, THEREFORE BE IT ORDAINED by the City Council of the City of Daphne, 
Alabama, that: 1) the reclassification and amendment as recommended by the 
Archer Company is hereby approved and funded at an annual cost of $ 3,554 and 
2) the following amendment is hereby incorporated into the City of Daphne Job 
Classification Schedule: 
      From Grade  To Grade
 Benefits/Payroll Coordinator  16   18 
 
APPROVED AND ADOPTED by the City Council of the City of Daphne, Alabama, 
this                 day of                                     , 2009. 
 
 
     _________________________________ 
     August A. Palumbo,  

Council President 
      
 
      
     __________________________________ 
     Fred Small,  

Mayor 
      
 
ATTEST: 
 
___________________________ 
David L. Cohen,  
City Clerk, MMC 
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ORDINANCE 2009-57  
 

General Fund Appropriation 
County Road 13 SRTS Sidewalk Grant 

 
WHEREAS, the Fiscal Year 2010 budget is being considered; and 
 
WHEREAS, the City Council finds it necessary to consider an appropriation prior to 
the adoption of the Fiscal Year 2010 budget; and 
 
WHEREAS, the City has received a Safe Route to School (SRTS) sidewalk grant 
from ALDOT and total project cost will be $170,250; and  
 
WHEREAS,  fees for engineering services need to be approved; and 
 
WHEREAS, such engineering fees total $ 22,000. 
 

NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of 
Daphne, Alabama, that the Fiscal Year 2009 Budget is hereby amended to include 
an appropriation in the amount of $ 22,000 for engineering services for the SRTS 
Grant County Road 13 Sidewalk Project.   
 
APPROVED AND ADOPTED by the Mayor and City Council of the City of 
Daphne, Alabama, this   ____     day of  ________________    , 2009. 
 
         
                                                                      ________________________________ 

August A. Palumbo,  
Council President 

                     Date & Time Signed:________________     
 
     

_________________________________ 
                                                                       Fred Small,  

Mayor 
      Date & Time Signed:________________     
 
ATTEST: 
 
___________________________ 
David L. Cohen,  
City Clerk MMC 
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 ORDINANCE NO. 2009-59 
 
An Ordinance setting forth the authorization of certain City Officials as designated 
signatories on various accounts of the City of Daphne, Alabama. 
 
BE IT ORDAINED BY THE CITY COUNCIL OF DAPHNE, ALABAMA AS FOLLOWS: 
 
SECTION 1:  The following Officers of the City of Daphne, Alabama, be and hereby are 
officially designated as the appropriate and authorized signatories on the various City 
accounts of the City of Daphne, Alabama: 
 
    Mayor    Fred Small 
    Treasurer/Finance Director Kimberly Briley 
    Council President   August A. Palumbo 
    Council President-Pro Tem Cathy Barnette 
     
 
SECTION 2:  All checks, drafts, and all other financial transfers shall be signed by two (2) 
of the above-designated signatories. 
 
SECTION 3:  Any ordinance or resolution previously adopted which in any way conflicts 
with this Ordinance is hereby deemed repealed in its entirety with the exclusion of 
Resolution 2007-67 which prescribes signatories for the Confiscated Funds account. 
 
SECTION 4:  The provisions of this Ordinance are severable.  If any part of this Ordinance 
is declared invalid or unconstitutional by a court of competent jurisdiction, such declaration 
shall not affect the remaining parts. 
 
APPROVED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF DAPHNE, THIS 
_______day of _______________, 2009. 
 
 
       ____________________________          
       August A. Palumbo,  
       Council President 
       Date & Time Signed: _______________  
 
 
       ________________________________ 
       Fred Small,  
       Mayor 
       Date & Time Signed: _______________ 
ATTEST: 
 
___________________________                            
David L. Cohen,  
City Clerk, MMC 

95



CITY OF DAPHNE, ALABAMA 
ORDINANCE NO. 2009-60 

 
Olde Towne District Map 

Revision to Appendix I of the City of Daphne  
Land Use and Development Ordinance 

 
 
 WHEREAS, the Planning Commission of the City of Daphne, at its regular meeting held 
on July 23, 2009, reviewed a proposed amendment to the Olde Towne District Map approved 
and adopted by City of Daphne Ordinance No. 2002-22 referenced in Appendix I “Exhibit B” of 
the Daphne Land Use & Development; and, 
 
 WHEREAS, the Planning Commission considered said map amendment in conjunction 
with a zoning amendment request for B-2 General Business and voted to send the City Council 
of the City of Daphne an unfavorable recommendation on both items for consideration; and, 
 

WHEREAS, the Planning Commission, at its regular meeting held on October 22, 2009, 
reviewed a zoning amendment request for B-1 Local Business and forwarded the City Council a 
favorable recommendation; and, 
 

WHEREAS, the Director of the Department of Community Development, considering the 
favorable recommendation to Council by the Planning Commission of said zoning amendment, 
has made a favorable recommendation to City Council for consideration of the Olde Towne 
District Map; and,  
 
 WHEREAS, the City Council of the City of Daphne has reviewed the proposed 
amendments and the Planning Commission’s and Director of Community Development’s 
recommendations; and, 
 

WHEREAS, the City Council finds that said amendments are necessary due to various 
requests, which have been approved since the adoption of Ordinance No. 2002-22; and, 
 
 WHEREAS, due notice of said proposed Olde Towne District Map amendments has 
been provided to the public as required by law through 
publication and open display at the City of Daphne Public Library and City Hall; and, 
 
 WHEREAS, a public hearing regarding the proposed Olde Towne District Map 
amendments was held by the City Council on December 7, 2009; and, 
                                    
 WHEREAS, the Mayor and City Council of the City of Daphne after due consideration 
believes the amendments to said Olde Towne District Map are proper and in the best interest of 
the City. 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND CITY COUNCIL OF 
THE CITY OF DAPHNE, ALABAMA, as follows: 
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ORDINANCE 2009-60               REVISE OLDE TOWNE DISTRICT MAP                 PAGE  2 
 
 
SECTION I.  OLDE TOWNE  DISTRICT MAP 
 

The Olde Towne District Map referenced hereto as “Exhibit B” shall be the official  map 
for the Olde Towne District of the City of Daphne, Alabama. 

 
SECTION II.  AMENDMENT 
 

Ordinance 2002-22, 2003-05, 2005-12, and 2008-04 and any other amendments, are 
hereby amended to the extent that the adopted Olde Towne District Map referenced in 
Appendix I of “Exhibit B” and any amendments thereto, conflicts with the Revised Olde 
Towne District Map referenced as Exhibit B. 

 
SECTION III. REPEALER 
 
 Any Ordinance(s) or parts of Ordinance(s) conflicting with the provisions of this 

Ordinance are hereby repealed insofar as they conflict. 
 
SECTION IV.   EFFECTIVE DATE 
 
 This Ordinance shall take effect and be in force from and after the date of its approval by 

the City Council of Daphne and publication as required by law. 
 
 
 ADOPTED AND APPROVED BY THE CITY COUNCIL OF DAPHNE, ALABAMA, ON 
THE _____  DAY ___________, 2009. 
 
 
       CITY OF DAPHNE 
 
       ______________________ 
       August A. Palumbo, 
       Council President 
 
        
       ______________________ 
       Fred Small 
       Mayor 
         
 
ATTEST: 
 
______________________________ 
David L. Cohen, City Clerk, MMC 
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=================================================================== 
CITY OF DAPHNE  

ORDINANCE NO.  2009-61  
=================================================================== 

 
AN ORDINANCE MANDATING A BUDGET REVIEW POLICY FOR FISCAL YEAR 

2010 
 

=================================================================== 
 
WHEREAS, the City Council of City of Daphne does hereby declare by adopting Ordinance 2009-52  
which adopts the Fiscal Year 2010 Budget that a budget review shall be conducted; and  
 
WHEREAS, such ordinance provides for a fund balance draw in the amount of $584,990;and 
 
WHEREAS, due to the uncertain economic environment the City of Daphne is facing, it is the intent of 
the City Council to closely monitor the budget as adopted. 
 
NOW, THEREFORE BE IT ORDAINED BY THE CITY COUNCIL OF CITY OF DAPHNE, 
ALABAMA, that the financial position of the City of Daphne as of February 28, 2010 be reviewed and 
compared to recent fiscal years in order to determine if the City of Daphne is “in line” with where it 
should be at February 28, 2010.  This review shall included a comparison of actual year to date revenues 
including sales & use taxes, ad valorem taxes, and business licenses.  Should the review reflect a 
deepening economic down-turn, the City Council will at that time request the Mayor to provide an 
amended budget for City Council consideration by March 31, 2010.  
 
 
 This Ordinance shall take effect and be enforced from and after approval by the City Council of 
the City of Daphne upon publication required by law. 
 
 ADOPTED AND APPROVED BY THE MAYOR AND CITY COUNCIL OF THE CITY 
OF DAPHNE, ALABAMA on this the ____ day of ________, 2009. 
 
 
   CITY OF DAPHNE, AN ALABAMA MUNICIPAL CORPORATION 
 
 
       ____________________________ 
       AUGUST A. PALUMBO 
       COUNCIL PRESIDENT 
 
 
       _____________________________                                               
       FRED SMALL 
       MAYOR 
 
ATTEST: 
 
 
_______________________ 
DAVID L. COHEN  
CITY CLERK, MMC 
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