
CITY COUNCIL BUSINESS MEETING AGENDA 
1705 MAIN STREET, DAPHNE, AL 

OCTOBER 18, 2010 
BUSINESS MEETING 

6:30 P.M.                                                                           
 
 1.  CALL TO ORDER 
 2.  ROLL CALL/INVOCATION / 
      PLEDGE OF ALLEGIANCE 

 
3.  APPROVE MINUTES:     Council meeting minutes / September 20, 2010      
                                                   Council meeting minutes / October 4, 2010  
                                                   Council Work Session minutes / October 11, 2010 
 
PUBLIC HEARINGS:   1.)  Annexation:  Richard S. Higbee  
                                                Located: Northwest of the intersection of County Road 13 &                                                                      
                                                               Whispering Pines Road 
                                                Present Zoning: RSF-2, Single Family District, in Baldwin County 
                                                                           District 15 
                                                Requested Zoning: B-1, Local Business District, City of Daphne / 
                                                                               Ordinance 2010-60 
 
                                         2.)   Rezone:  A & B-10, LLC 
                                                Located: Northeast of the intersection of Whispering Pines Road and 
                                                Parker Lane, north of Madison Place Subdivision, Phase Two, north of  
                                                Caroline Woods, Phase One and Two and west of Daphne Business Park, 
                                                Phase Two 
                                                Present Zoning:  R-3, High Density Single Family District, City of Daphne 
                                                Requested Zoning:  R-4, High Density Single Family District, City of Daphne / 
                                                                                 Ordinance 2010-61  
                                      
   MOTION:  Elect New Council President & Council President Pro tem / For a one (1) year term to start  
                       November 1, 2010                                               
 
4. REPORT STANDING COMMITTEES: 
    A. FINANCE COMMITTEE / Boulware 
 Review minutes / October 11th    

1.)  Ordinances: 
a.)  Whispering Pines Road Alt #1 / Ordinance 2010-62 
b.)  Fiscal 2011 Roadway Improvements Engineering / Ordinance 2010-63 
c.)  Claiborne Circle Drainage / Ordinance 2010-64 
 

    2.   Resolutions: 
       a.)  Bid Award:  2010-BB-Daphne Utilities Blower Retrofit / Ballcon, Inc. / Resolution 2010-95 
            b.)  Bid Award:  2010-B-Whispering Pines Alt #1 / M.C. Williams Contracting Co. /  
              Resolution 2010-96 
       c.)  Declare Surplus Vehicles & Equipment / Resolution 2010-97 
 
    3. Financial Reports: 
            a.)  Treasurers Report / September 30, 2010 
        b.)  Sales & Use Tax Collections / August 31, 2010 
       c.)  Lodging Tax Collections / August 31, 2010 1
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    B.  BUILDINGS & PROPERTY  -  Lake   
          Review minutes / October 11th  
    C.  PUBLIC SAFETY –   Palumbo 
    D. CODE ENFORCEMENT/ORDINANCE COMMITTEE  -  Palumbo    
          Review minutes / October 13th  
    E.  PUBLIC WORKS COMMITTEE / SOLID WASTE AUTHORITY  -  Yelding  
 
5. REPORTS OF SPECIAL BOARDS & COMMISSIONS:  
    A.  Board of Zoning Adjustments – Jones           
    B.  Downtown Redevelopment Authority – Barnette           
    C.  Industrial Development Board – Yelding   
    D.  Library Board – Lake  
    E.  Planning Commission – Barnette    
          Set Public Hearing Date for November 15, 2010 to consider: 

1. Amending the Land Use Ordinance / Table of Permitted Uses / For the designation of a 
convenience store by right in a B-1, Local Business District, as a use allowed upon Planning 
Commission approval 

2. Amending the Land Use Ordinance / Table of Permitted Uses / Add a bowling alley and 
Entertainment Center as a use allowed upon Planning Commission approval in a B-1, Local 
Business District 

 
    F.  Recreation Board - Reese 
    G.  Utility Board - Scott         

 
6.  REPORTS OF OFFICERS: 

A. Mayor’s Report    
a.)  Parade Permit / 10th Annual Animal Rescue Run / December 18, 2010 / 5K & 1Mile Pet Trot 
b.)  MOTION:  Authorize the Mayor to enter into a Franchise Agreement with Media Com 
 

B.  City Attorney’s Report  
C. Department Head Comments    

 
 
7. PUBLIC PARTICIPATION:                                                                                                
 
8. RESOLUTIONS & ORDINANCES: 
 
      RESOLUTIONS: 
 

a.) Bid Award: Energy Efficient Blower Retrofit at Daphne Utilities  
                     Water Reclamation Facility / Ballcon, Inc . . . . . . . . . . . . . . . . ./Resolution 2010-95 
 

b.) Bid Award: Whispering Pines Road – Alternate #1 / 
   M.C. Williams Contracting Co. . . . . . . . . . . . . . . . . . . . . . . . . . ./Resolution 2010-96 
 

c.) Declaring Certain Property Surplus / Vehicles & Equipment. . . . . . . . . . . ./Resolution 2010-97 
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ORDINANCES: 
         
      1ST READ 
a.)  Annexation:  Richard S. Higbee Property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ./Ordinance 2010-60 
 
b.)  Rezone: A & B-10, LLC Property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . /Ordinance 2010-61 

       
c.)  Appropriation of Funds:  Capital Reserve Fund: Whispering Pines Road:  
      US Hwy 98 to Pollard Road / Alt #1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ./Ordinance 2010-62 
 
d.)  Appropriation of Funds:  Capital Reserve Fund: Fiscal 2011 Road  
      Improvements Engineering. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . /Ordinance 2010-63 
 
e.)  Appropriation of Funds / General Fund: Sehoy Subdivision /  
      Claiborne Circle Drainage Project. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . /Ordinance 2010-64 
 
f.)  Restrict Use of Wireless Communication Devices While Driving . . . . . . . . . . . . /Ordinance 2010-65 
 
 
9. COUNCIL COMMENTS                   
10.  ADJOURN 
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CITY OF DAPHNE 
CITY COUNCIL MEETING 

 
ROLL CALL 

 
 
CITY COUNCIL:                                         CALL  VOTES                                    
COUNCILMAN YELDING     PRESENT       ABSENT            
 
COUNCILWOMAN BARNETTE    PRESENT       ABSENT            
 
COUNCILMAN LAKE   PRESENT       ABSENT            
 
COUNCILMAN BURNAM    PRESENT       ABSENT            
 
COUNCILMAN SCOTT   PRESENT       ABSENT            
 
COUNCIMAN BOULWARE     PRESENT       ABSENT            
 
COUNCILMAN PALUMBO   PRESENT       ABSENT         
    
MAYOR 
 
MAYOR SMALL    PRESENT       ABSENT            
 
CITY CLERK: 
 
DAVID L. COHEN                 PRESENT___    ABSENT___ 
 
CITY ATTORNEY: 
 
CITY ATTORNEY JAY ROSS  PRESENT       ABSENT    
 
 
MINUTE NOTES: 
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      CITY COUNCIL MEETING 

MINUTES 
 
NOTES: 
 
                                                                    
                                                                    
                                                                    
                                                                    
                                                                    
                                                                   
 

COMMITTEE RECOMMENDATIONS 
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SEPTEMBER 20, 2010 
CITY COUNCIL MEETING                                   
1705 MAIN STREET 
DAPHNE, AL 
6:30 P.M. 
 
1.   CALL TO ORDER 
Council President Palumbo called the meeting to order at 6:30 p.m. 
 
2.    ROLL CALL/INVOCATION/PLEDGE OF ALLEGIANCE 
Invocation was given by Mr. Willie Robison. 
 
COUNCIL MEMBERS PRESENT:  Bailey Yelding; Cathy Barnette; John Lake; Kelly Reese; Ron 
Scott; Derek Boulware; August Palumbo. 
 
Also present: Mayor Small; David Cohen, City Clerk; Rebecca Hayes, Assistant City Clerk; Jay Ross, 
City Attorney; James White, Fire Chief; David Carpenter, Police Chief; Tonja Young, Library Director; 
Richard Johnson, Publics Works Director; Vickie Hinman, Human Resource Director; Adrienne Jones, 
Planning Director; Margaret Thigpin, Civic Center Director; Kim Briley, Finance Director Richard 
Merchant, Building Official; David McKelroy, Recreation Director; Willie Robison, BZA;  Joe Lemoine, 
Planning Commission; Ed Kirby, Planning Commission; Dorothy Morrison, Beautification Committee; 
Tomasina Werner, Beautification Committee. 
 
 
3. APPROVE MINUTES 
 
MOTION BY Councilwoman Barnette to adopt the minutes meeting held September 7, 2010.     
Seconded by Councilman Scott. 
 
AYE    ALL IN FAVOR               NAY    NONE OPPOSED             MOTION CARRIED                      
 
MOTION BY Councilwoman Barnette to adopt the Council Work Session meeting minutes meeting 
held September 13, 2010.   Seconded by Councilman Scott. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED                 MOTION CARRIED 
 
 
 
PROCLAMATION:  Literacy Awareness Week 
 
Councilman John Lake read and presented the proclamation to Brooke Chu with the Literacy Foundation. 
 
RECOGNIZING:   Baldwin County Alumni Chapter of Delta Sigma Theta Sorority, Inc. 
 
Councilman Yelding introduced the sorority.  This group would like to be a part of the city making a 
difference in young people’s lives. 
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4.  REPORT OF STANDING COMMITTEES: 
 
    A.  FINANCE COMMITTEE – Boulware 
The minutes for the September 13th meeting are in the packet. 
 
Treasurers Report / August 31, 2010 
 
MOTION BY Councilman Scott to accept the Treasurers Report as of August 31, 2010 in the 
amount of $19,161,531.31.  Seconded by Councilwoman Barnette. 
 
AYE    ALL IN FAVOR            NAY    NONE OPPOSED             MOTION CARRIED 
 
 
Sales & Use Tax Collections / July 31, 2010 
 
Sales & Use Tax Collected for July 2010              $   839,192 
Sales & Use Tax Budgeted for July 2010              $   831,192 
                                                                                $       8,034 
 
YTD Budget Collections Variance – Over Budget  /    $  224,943 
 
Lodging Tax Collections / July 31, 2010 
 
$91,906.47 was collected for July.  This year’s collections for July are $ 31,286 over FY 2009’s 
collection for July. 
 
Motions 
 

a.) To recommend to Council to approve a salary of $30,000 plus $100/hour for appeal work, not to   
      exceed $40,000 annually, for annual City Prosecutor services. 
 
b.) To recommend full council review the $2,000 damage claim by Mr. Greg and Mrs. Cathy 

MacMullin, and the City’s insurance company’s response. 
 

Council President Palumbo stated that these two motions will be considered after Resolutions. 
 
Councilwoman Barnette requested that a report be made monthly or quarterly on how the lodging tax 
money is spent.  She said this would be a visual to help council know where the tax money goes. 

  
B. BUILDINGS AND PROPERTY COMMITTEE – Lake 

The minutes for the September 7th meeting are in the packet.  No report. 
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C.  PUBLIC SAFETY COMMITTEE –  

The minutes for the August 11th meeting are in the packet.  No report. 
 

D. CODE ENFORCEMENT/ORDINANCE COMMITTEE –  Palumbo 
The committee at the last meeting had a brief presentation regarding an ordinance prohibiting texting 
while driving in Daphne.  The committee will consider an ordinance at the next meeting. 
 

   E. PUBLIC WORKS COMMITTEE/SOLID WASTE AUTHORITY – Yelding 
 
MOTION BY Councilman Yelding to authorize the City Engineer, HMR Engineers, Inc., to 
execute the full project design and prepare the project for bid under the below detailed general 
scope, and all conditions required by the Alabama Department of Transportation (ALDOT), for 
the following City of Daphne Street Improvement Projects, and at a future council meeting a 
professional service contract for each project set at an agreed upon fixed cost will be presented.  
(See Exhibit “A”): 
 

a.)  FY2011 Alternative – Phase I – Bay View Drive (From Hwy 90 for a total of 1.42 miles) 
 
b.)  FY2011 Alternative – Phase II – Ridgewood Drive (Lawson ½ mile north & ½ mile south for a 

total of 1.0 miles) 
 
c.)  Project – 2b – Intersection of Whispering Pines Road and US Hwy 98 (Additional turn lanes 

and signalization upgrade) 
 
d.)  Project 6 – TimberCreek Boulevard - State Hwy 181 to US Highway 31 (Base Repair, Mill and 

Overlay Boulevard) (If County chooses not to participate in the resurfacing) 
 
*FY2011 Project 2a – Whispering Pines Road: US Hwy 98 to Pollard Road (Mill, level and overlay 
two (2) lanes).  (The project has been bid by MC Williams and the bid is good until March 2011, and 
the engineering design has been done and paid for) 
 

EXHIBIT “A” 
 

SURVEYING AND ENGINEERING – GENERAL SERVICES 
 

The Engineer shall perform certain professional engineering services relating to infrastructure 
improvements and other assignments as authorized by the City, as follows: 
 
A.    Design 
 

         1.       Attend meetings regarding proposed projects. 
 
         2.       Prepare preliminary layouts and sketches if needed. 
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3. Prepare preliminary construction cost estimates. 
 
4. Field surveys for design and layout. 
 
5. Design the work. 
 
6. Prepare detailed contract drawings and specifications for construction. 
 
7. Prepare construction estimates of quantities and cost. 
 
8. Assembling and mailing Contract Documents on behalf of the Ctiy. 
 
9. Assist the City in receiving bids. 
 
10. Tabulate bids and make recommendations concerning award. 
 
11. Assist the City in the award of the Contract. 
 
 
Construction Engineering and Inspection (CE&I) Professional Services 
 
1. Attend meetings with the City officials as required and assist in   
       administering the construction contracts.  
 
2. Recover and/or furnish reference line and benchmarks for control of the  
       work. 
 
3. Review shop drawings and manufacturer’s drawings pertaining to the  
       improvements for compliance with the design concept. 
 
 
4. Review laboratory, mill and shop tests of materials to be incorporated            
       into the work.  
 
5. Provide field reviews of the work and interpret the plans and  
       specifications by periodic visits to the site by one or more design   
       engineers. 
 
6. Provide the services of a resident project representative, and assistants if   
       the work under progress shall have continuous close review. ENGINEER  
       will endeavor to protect the City against defects and deficiencies in the  
       work of contractors, but does not guarantee the work or performance of  
       the contractors.  Duties, Responsibilities, and Limitations of Authority  
       Resident Project Representative to be attached to the Professional   
       Services Agreement. 
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7.   The ENGINEER is not responsible under the Professional Services  
      Agreement. to act as foreman, superintendent, safety engineer or   
      for the safety of the contractor’s personnel. 
 
8.   Review and approve contractor's estimates for work performed for  
      payment by the City. 
 
9.   Make review of the construction upon completion and revise the  
      construction drawings to show the project "record drawing”, and  
      certify that in accord with knowledge required to meet  
      professional engineering standards of practice, the project was  
      built in accordance with the Construction Contract Plans and  
      Specifications. 
 
10.  Field measure pay quantity items of work for preparation of final  
       construction estimate by contractor and payment by the City. 
 
11.  The City will provide laboratory services for all soils studies and  
       reports and for all inspectors and tests requiring the services of a  
       laboratory throughout the construction project. 
 
12.  The ENGINEER will furnish the City with up to a reasonable number  
       of  sets of all reports and specifications.  Additional sets will be  
       furnished at cost. 
 
Seconded by Councilman Boulware                               AMENDED 
 
Councilwoman Barnette commented that council discussed this in detail at the work session, but 
to her it is the chicken or the egg they are proposing close to $3.8 million of potential funds for 
this project, but they have not decided where the money is going to come from, how much they 
are willing to take out of capital reserves, and what the other capital priorities are for the City of 
Daphne. She knows they are trying to show forward momentum, and she understands that, but 
she also does not know if they can accomplish everything that is on the list.  That is fine if they 
choose to pre-prioritize later when they get the figures in, but she thinks there is an intent implied 
by moving forward with this motion.  She does not want there to be a perception that the $3.8 
million is going to get accomplished, because they do have a budget book and other capital needs 
in the city as well.  Obviously, the roads have been a high priority, and it may be the number one 
priority, but they have not had that discussion.  They have just received the budget books in the 
past couple of days, and they have not been able to vet out any of the other needs. If they are 
going to go forward with the complete streets project, which she supports, they need to 
understand that there is a commitment within the rest of the city as they move forward to go for 
complete streets.  In the capital road project, and the other items they have Daphmont, for 
example, at 4.4 miles not as a complete street, and she does not think that would be the proper  
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way to do it.  If they are going to re-do Lake Forest, and they add curb and gutter in the areas of 
other parts of the community that need curb and gutter they need to be prepared and be willing to  
do the entire city that way.  She wants to be very clear that if they are setting the precedence, 
which they already have they passed a resolution to fully support it, but the costs obviously go 
up, and they need to be committed and be on the record that what they do for one community 
they will do for the rest of the community. 
 
Council President Palumbo stated that this could be accomplished a few ways simply by policy 
or it could be legislated. 
 
Councilman Yelding stated that he also talked about the cost of the projects.  Realistically they 
are not going to be able to do a complete project.  If they do a complete project in Lake Forest, 
which is Phase I they are talking about $3.8 million, and he asked in the Public Works meeting, 
where are they going to get the $3.8 million?  If they get $3.8 million for the first project, and 
they are only allocating $500,000 per year, they are starting in the year 2011 and then 2012 are 
they going to turn around and take another $2 million from capital reserves?  They will never 
finish the streets in 2014.  They cannot do it like that and do it completely.   If they do it 
completely they will exhaust all the funds from capital.  They just cannot do it. 
 
Councilman Scott stated that the $3.8 million they are talking about includes projects Bay View 
Drive, Ridgewood Drive, Whispering Pines, Whispering Pines and US Hwy. 98, and 
TimberCreek Boulevard.  That is the $3.8 million.  The recommendation was to divide up the 
Lake Forest road project to start at Highway 90 and go approximately 1.42 miles, and then go in 
at the Lawson Road entrance and go roughly a half mile in each direction to start the project.  
They are talking about $3.8 million, and what they are doing tonight is to authorize the bids to go 
out.  They are not allocation any dollars, and they do not know what those bids are going to look 
like. Once the bids come back then they will determine which of those projects they will do, 
where their priorities are, and totally where the dollars coming from. A rough estimate of where 
the $3.8 million is coming from was discussed at the work session, and there was a comfort 
level, but he thinks Mr. Johnson added it up, and some of which were coming from reserves, 
some were coming from the million dollars that they had allocated for the access road that they 
withdrew support from and some was coming from the $500,000 they have allocated for next 
year along with some $300,000 that they already had in reserves for roads. 
 
Councilman Yelding said that he understands that part, but his other question was after they use 
that $3.8 million in 2011 where do they go from there, and the next question he asked at the 
Public Works meeting was are they going to engineer all the projects at once or are they going to 
engineer the projects one at a time? 
 
Councilman Boulware said according to this motion they are engineering just the projects in the 
motion. 
 
Councilman Yelding stated all three of the projects. 
 

11



SEPTEMBER 20, 2010 
CITY COUNCIL MEETING                                                       
1705 MAIN STREET 
DAPHNE, AL 
6:30 P.M. 

7 

 
Councilman Boulware stated yes, but they have not bitten off that other big piece yet or even 
discussed how to address that.  Tonight it is very concentrated into these two (2) phases of Lake 
Forest.  Really one phase split into with TimberCreek and Whispering Pines included as well.  
Future work sessions would be the appropriate place to really dive into that.  He said that he 
would have to agree with Councilwoman Barnette that this is a complete streets plan that council 
set in motion, even before he was on the council, so what they are doing is just realizing a plan 
that the council had visualized years ago.  This is just the first step in many. 
 
Councilman Scott stated that he has gotten calls from several engineering firms one of which is 
located in Daphne saying that they do not have a fair playing field that they have been shut out.  
Council has used other engineering firms on projects that they have brought to the city. He sees 
the City Engineer in the role that council designated them as the City Engineer, and they should 
be working with the Planning Commission, should be reviewing plans, and he thinks if they have 
certain expertise, and their prices are good then they have an opportunity to use them.  He will 
tell other engineering firms if they bring the city projects and show council expertise then he 
thinks there has been a willingness on the part of the Public Works Director, the Mayor and the 
council to approve people outside of HMR that is designated as the City Engineer.  In a perfect 
world they would probably put out RFP’s and choose the one that has the best price and best 
expertise.  HMR has been working on the Lake Forest projects for a number of years along with 
the Whispering Pines project which they gave to them when it was awarded last year.  They have 
come under criticism on the Whispering Pines project for the waviness in the road, and they have 
gotten lots of comments, and he wants to go on notice saying that they need to do a better job of 
overseeing so that they do not have the waviness or else are they going to be able to get it out 
without destroying the road. 
 
Councilwoman Barnette reiterated the other things they are not addressing in this package, and 
again she feels they are rushing to get these bids, but as Mr. Johnson brought up the need of 
addressing the traffic concerns at County Road 13 and Lawson Road.  They just sort of ignored 
that problem, or not looking at it for the needs, but they are putting all the other items on the 
agenda to decide what they want to do with them, and he, basically, told council that that is a 
traffic issue that is going to need to take a high priority that is not currently on the list.  There are 
going to be other priorities as well, the round-about and turn lane.  So just to reiterate they have 
close to $2 million that they are proposing to take out of capital for, potentially, just this $3.85 
million in front of them, and they have already gotten additional items that are high priorities that 
are not part of the capital improvement list.  She just has a concern for why they are rushing to 
bid, particularly, since yes they talked about it Monday night, they are putting it out for bid, they 
are saying that they don’t have to accept the projects, they will decide what they want to do, but 
they have historically had problems with the bid process, and she is wondering if it is because 
they have rushed it.  They need to make sure that process works well, because they have had 
trouble in the past with it.  
 
Councilman Lake would like to see what the bids come back as, because they have received 
tentative prices on them, and they are not going to be letting the bids.  If they are going to work 
with a number addressing the issue of streets, they have worked for two (2) years on Whispering  
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Pines, and if it is going to take two (2) years to get a street paved in Daphne they are not going to 
get anything done.  He thinks they need to get moving, and if it becomes cost prohibitive to do 
curbs and gutters they will have to not do them, but they have to start paving some of the roads 
and getting them done.  What has got them in this position is that council went so many years 
without doing any paving of roads.  The last time any paving was done was with the Public 
Works Director before Mr. Eady where they did a few jobs on Main Street, the Windsor entrance 
to Lake Forest, micro-paving was done and after that nothing was done, and they have gotten 
here because they have not been doing any paving. They need to do a little at a time.  He does 
not see a problem with going out for bids, because, frankly, he is getting tired of waiting two (2) 
and three (3) years to see a project paved. 
 
Council Boulware could not agree with Councilman Lake anymore. He said that is exactly right 
it has been a little over two (2) years that they agreed that they were going to address Lake 
Forest, and 20 years since they have addressed Lake Forest at all.  He thinks the reason for what 
is perceived by some of the council as a rush to it is really an opportunity to seize the moment.  
They are in a situation that has been presented to them by the Public Works Director that 
materials for this road project if not at an all-time low, they are certainly as low as they have seen 
them, and if they don’t seize this moment they could, in fact, loose.  He also said that this is by 
no means a rush to make a decision.  Two years is a long time to discuss something, and debate 
it.  They have certainly vetted this one out thoroughly.  No doubt Lake Forest is a vital part of 
this city, and so it deserves not just a lick and promise, but to have the kind of road and 
infrastructure that the city will be proud of, and that is what they are aiming to do.  That is his 
answer as to why does this appear as if they are rushing.  Opportunities do not come along like 
this every day, and he thinks that the Public Works Director will agree. He thinks it is in the 
city’s best interest to act now, and to do it the right way. 
 
Council President Palumbo pointed out that it has already been said, but letting out these bids 
does not expend any money, and these projects will have to be appropriated when the bids come 
back. He agrees with what Mr. Boulware just said.  He does not think this is a rush.  Prior to the 
Whispering Pines project they will have to go back a long ways to remember the last time they 
repaved or resurfaced a street.  The one that comes to his mind is Main Street near Windsor in 
Lake Forest, and other than that it has been catch up – catch up, repairs of roads that have been 
washed out, some in District 1 that simply had to be done, deterioration that has been going on in 
some places that actually has become a safety hazard, so he does not think this is a rush at all.  In 
fact, the council when hiring Mr. Johnson the council seemed to emphasized that they are 
interested in having an engineer on the job who could help them determine, not to act as the City 
Engineer, but to help them place priorities and determine which projects needed to be done in 
which particular order within the means that they may have to do it.  There was no rush there, 
and he thinks that was a very calculated decision that the council made, and he thinks the first 
thing they did to the Public Works Director was to commission him to look at the priority list, 
not only what Mr. Eady had prepared, but to give them his own opinion which they discussed in 
infinitim at the work session, and at the council meeting prior to this one.  So he does not think 
the word rush is really appropriate here, and that is his opinion. The final thing is at what point 
do they start.  He  

13



SEPTEMBER 20, 2010 
CITY COUNCIL MEETING                                                       
1705 MAIN STREET 
DAPHNE, AL 
6:30 P.M. 

9 

 
 
thinks just the Ridgewood and Bay View sections allow at roughly 6 ½ miles, and they are 
looking at $6 ½ million are they going to wait until they have $6 ½ million before they make the 
first repair in Lake Forest.  He does not think that is prudent.  To get some momentum with the 
roads program is very important, and although they will discuss the specifics with financing, and 
it has been mentioned what are reserves for.  From time to time reserves are to take care of 
capital projects in the city that have been neglected for a long time, and frankly they have.  He 
thinks the time has come to let out these bids.  They have a very favorable climate for doing 
construction work right now.  Every engineer, every contractor that he comes across tells him 
that at the current time that projects are coming in at 10%, 15% to 20% below estimate.  
Construction materials are down.  When are they going to have a better time to do these projects.  
The catalyst for this was the freeing up of the $1 million from the north I-10 Service Road that 
was scrapped.  They have that $1 million which remains in the general fund or reserves, and that 
was carried as a budget item for the past three (3) years.  That is now freed up, and they asked 
Finance a couple of months ago how much was on hand for roads, and he thinks it was $800,000, 
or that included the $500,000 they put in the ordinance to include $500,000 each year which was 
$1.8 million, and a figure was suggested of $2 million in reserves, and perhaps when these bids 
come back to complete these projects it won’t take $3.8 million.  He thinks they need to move, 
and he is in favor of this, and he does not think they should delay, because it would not be 
prudent. 
 
Councilman Reese said that until they have the bids in hand they will be doing what they have 
been doing for a while, and that is speculating and guessing, and this is just a necessary first step, 
but a modest one.  There really is no reason not to go forward with this.   
 
Councilman Yelding called for the question. 
 
 
                  AYE    Yelding, Lake, Reese, Scott, Boulware, Palumbo   
 
                  NAY    Barnette 
 
                                   MOTION CARRIED            

 
 
 
 

2.      MOTION:  To request Baldwin County participate in the resurfacing of Project “d” as listed  
                              below by means of performing the work with the City of Daphne purchasing the  
                              materials: 
 
                              FY2011 Project 6 - TimberCreek Boulevard – State Highway 181 to US Highway 31  
                              (Base repair, mill and overlay Boulevard) 
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MOTION BY Councilman Yelding to request Baldwin County to participate in the resurfacing of 
Project “d” as listed below by means of performing the work with the City of Daphne purchasing 
the materials:  FY2011 – Project 6 – TimberCreek Boulevard – State Highway 181 to US Highway 
31 (Base repair, mill and overlay Boulevard.)  Seconded by Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 

 
 

5.   REPORTS OF SPECIAL BOARDS & COMMISSIONS: 
 

A. Board of Zoning Adjustments – Mrs. Jones 
No report. 
 

B. Downtown Redevelopment Authority – Barnette 
The next meeting will be Monday September 27th at 5:15 in the Executive Conference room. 
 

C. Industrial Development Board – Yelding 
No report.   
 

D.   Library Board – Lake 
The Teen Advisory Board Festival held last Saturday was a success.  The Friends of the Library Book 
Sale is next Saturday from 9:00 a.m. – 2:00 p.m.  The local History Forum will be hosted by the Daphne 
Museum and will be held at the museum.  The Library Board will meet October 7th at 4:00 p.m.  Brring 
your own pumpkin to paint October 7th at 5:00 p.m. 

 
E.   Planning Commission – Barnette 

The Planning Commission meeting will be September 23rd at 6:00 p.m. in the council chambers.  They 
will review the comments from the work session, and send forth a recommendation. 
 

F.   Recreation Board – Reese 
No report. 
 

G. Utility Board – Scott 
The next meeting will be September 29th at 5:00 p.m. 
 
 
6.  REPORTS OF THE OFFICERS: 

A.  Mayor’s Report 
a.) Parade Permit / Daphne High School Homecoming Parade / September 30, 2010 
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MOTION BY Councilman Scott to approve the Parade Permit for the Daphne High School  
Homecoming Parade / September 30, 2010.  Seconded by Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 
     B.  City Attorney Report 
No report. 
 

C. Department Head Comments 
James White – Fire Chief – reported that Daphne held first Tournament of Hoses softball tournament 
September 18th, and thanked the Mayor, Councilwoman Barnette, Councilman Boulware for attending, 
and Public Works and Recreation Department for their help. 
 
David McKelroy – Recreation Director - reported that the Daphne Fire Department came in second at the 
softball tournament.  He reminded everyone that Brown Bag by the Bay is on Thursdays from 11:30 a.m. 
– 1:30 p.m. He reported on youth football, men’s and women’s softball. 
 
Tonja Young – Library Director – reported that the Library has received four (4) grants in FY2010: IMLS 
$100,000 /technology; LSTA $25,000 / materials, supplies, equipment, speakers; two smaller grants of 
Library materials: DUC (Art) & We the People (History).  New grant for FY2011: LSTA $60,000. 
 
Margaret Thigpen – Civic Center Director – reported that the Taste of the Eastern Shore figures was 
$27,450, expenses were $5,321.57. The total after expenses is $22,128.43.  They sold 1,096 tickets.  They 
were down by ten (10) vendors. 
 
7. PUBLIC PARTICIPATION 
Mr. Rod Drummond – Ridgewood Drive – spoke regarding the paving of roads. 
 
Mr. Kevin Spriggs – Owner of Eastern Shore Motel – spoke endorsing the Lake Forest road projects, and 
endorsing Mr. Jim Scroggins as City Prosecutor and leaving the salary as it is. 
 
Mrs. Pauline Ouellette – 7720 Elizabeth Drive – spoke regarding making the intersection of Whispering 
Pines and US Highway 98 pedestrian friendly. 
 
Mr. David Chalk – TimberCreek Property Owners Association President – spoke regarding the condition 
of TimberCreek Boulevard. 
 
Mr. Henry Lawson – 104 Boosketuh – spoke regarding roads in Lake Forest 
 
Mr. Boyd Nelson – 214 Randall Avenue – spoke regarding road paving projects stating that the city’s first 
priority should be Main Street out front of City Hall and Randall Avenue. 
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Mr. Willie Robison – Stuart Street – spoke regarding the motion to go out for bids on the road projects, and 
is in favor of curb and gutter.  
 
 
8.   RESOLUTIONS, ORDINANCES, ORDERS AND OTHER BUSINESS 
 
  RESOLUTIONS: 
 
a.)  Safe Routes to School Grant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ./Resolution 2010-82 
 
b.)  Historical Records Advisory Board Grant . . . . . . . . . . . . . . . . . . . . . . . . . . /Resolution 2010-83 
 
c.)  Sustaining Cultural Heritage Collection . . . . . . . . . . . . . . . . . . . . . . . . . . . . /Resolution 2010-84 
 
d.)  Bid Award: Jubilee Breeze / Interstate Printing & Graphics . . . . . . . . . . ./Resolution 2010-85 
 
e.)  Bid Award:  Jail Food Service / Winn Dixie . . . . . . . . . . . . . . . . . . . . . . . . . /Resolution 2010-86 
 
f.)   Bid Award:  Police Uniforms / Terry’s Uniforms &  
       Screen Printing, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . /Resolution 2010-87 
 
g.)   Bid Award:  PD/Digital in-Car Video Systems / Gulf Coast Teleco . . . . . ./Resolution 2010-88 
 
h.)   Bid Award:  Office Supplies / Gulf Coast Office Products . . . . . . . . . . . . ./Resolution 2010-89 
 
i.)    Bid Award:  Traffic Control Signs / John M. Warren, Inc . . . . . . . . . . . . /Resolution 2010-90 
 
j.)    Bid Award:  Safety Shoes / Gulf Supply Company, Inc . . . . . . . . . . . . . . ./Resolution 2010-91 
 
k.)   Bid Award:  Plastic Pipe / Ferguson Waterworks . . . . . . . . . . . . . . . . . . . /Resolution 2010-92 
 
l.)    Declare Surplus Vehicles & Equipment . . . . . . . . . . . . . . . . . . . . . . . . . . . ./Resolution 2010-93 
 
m.)  Bid Award: Used Rescue Hazardous Material Response Vehicle . . . . . . ./Resolution 2010-94 

 
 

MOTION BY Councilman Scott to waive the reading of Resolution 2010-90.  Seconded by 
Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
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MOTION BY Councilwoman Barnette to adopt Resolution 2010-90.  Seconded by Councilman 
Lake. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED               MOTION CARRIED         
 
 
MOTION BY Councilwoman Barnette to waive the reading of Resolutions 2010-82, 2010-83 
and 2010-84.  Seconded by Councilman Lake. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilwoman Barnette to adopt Resolution 2010-82.  Seconded by Councilman 
Lake. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilwoman Barnette to adopt Resolution 2010-83.  Seconded by Councilman 
Boulware. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilwoman Barnette to adopt Resolution 2010-84.  Seconded by Councilman Lake. 
 
Council discussed the Resolution, and asked the City Clerk to meet with the Museum Board to decide 
what they need for the museum since the grant application is not due until November.  Council 
President Palumbo said that he will put this on the October work session. 
 
Councilwoman Barnette withdrew her motion, and Councilman Lake withdrew his second. 
 
RESOLUTION 2010-84 WAS TABLED UNTIL A FUTURE COUNCIL MEETING, 
AND SENT TO THE OCTOBER WORK SESSION 
 
MOTION BY Councilwoman Barnette to waive the reading of Resolutions 2010-85, 2010-86, 
2010-87, 2010-88, 2010-89, 2010-91 and 2010-92.  Seconded by Councilman Yelding. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
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MOTION BY Councilwoman Barnette to adopt Resolution 2010-85.  Seconded by Councilman 
Yelding. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilman Scott to adopt Resolutions 2010-86, 2010-87, 2010-88, 2010-89.  
Seconded by Councilman Lake. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED            MOTION CARRIED 
 
MOTION BY Councilman Scott to adopt Resolutions 2010-91 and 2010-92.  Seconded by 
Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 
MOTION BY Councilman Scott to waive the reading of Resolutions 2010-93 and 2010-94.  
Seconded by Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilman Scott to adopt Resolution 2010-93.  Seconded by Councilwoman 
Barnette. 
 
AYE    Yelding, Barnette, Reese, Scott, Boulware, Palumbo                         NAY    Lake 
 
                                                                    MOTION CARRIED 
 
MOTION BY Councilman Scott to adopt Resolution 2010-94.  Seconded by Councilwoman 
Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
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ORDINANCES: 
         
        1st   READ 
a.)  Extending the Fiscal 2010 Budget Authority. . . . . . . . . . . . . . . . . . . . . . . . ./Ordinance 2010-59 
 
MOTION BY Councilman Scott to suspend the rules to consider Ordinance 2010-59.  Seconded by 
Councilwoman Barnette. 
 
ROLL CALL VOTE 
 
Yelding Aye    Scott   Aye     
Barnette Aye    Boulware  Aye 
Lake Aye    Palumbo  Aye 
Reese Aye 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilman Scott to waive the reading of Ordinances 2010-59.  Seconded by 
Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
MOTION BY Councilman Scott to adopt Ordinance 2010-59.   Seconded by Councilwoman 
Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED              
 
MOTION BY Councilwoman Barnette to adjourn into Executive Session to discuss the good name 
and character of an individual, and to discuss threatened litigation.  The session will last for 30 
minutes   Seconded by Councilman Lake. 
 
Mr. Ross certified that the above stated reasons were appropriate reasons to enter into Executive 
Session, however the salary for the prosecutor would have to be done in public. 
 
ROLL CALL VOTE 
 
Yelding Aye     Scott   Nay 
Barnette Aye     Boulware  Aye 
Lake Aye     Palumbo  Aye 
Reese Aye 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
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Council entered into Executive Session at 8:12 p.m. 
 
Council returned from Executive Session at 8:55 p.m. 
 
MOTION BY Councilman Scott to approve a salary of $30,000 plus $100/hour for appeal work not 
to exceed $40,000 annually for City Prosecutor services. Seconded by Councilman Lake. 
 
 
MOTION BY Councilman Boulware to amend the previous motion to set the salary for the City 
Prosecutor at $30,000 period without the $100 per hour for appeal work. 
 
                                      MOTION FAILS FOR LACK OF A SECOND 
 
MOTION BY Councilwoman Barnette to amend the original motion for Council to approve a 
salary of $38,000 for annual Prosecutor services. Seconded by Councilman Lake. 
 
                  AYE    Barnette             NAY    Yelding, Lake, Reese, Scott, Boulware, Palumbo 
 
                                                                  MOTION FAILS 
 
MOTION BY Councilman Scott to amend the original motion to include an effective date to 
coincide with the cancellation date of the previous contract which will be October 9, 2010.  
Seconded by Councilman Reese.  
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 
VOTE ON ORIGINAL MOTION AS AMENDED 
 
AYE    Yelding, Lake, Reese, Scott, Palumbo                                     NAY    Barnette, Boulware 
 
                                                              MOTION CARRIED 
 
 
 
8. COUNCIL COMMENTS 
Councilwoman Barnette reminded everyone that the Jubilee Festival is this weekend. 
 
Councilman Lake reported that he read that the recession was over in June. 
 
Councilman Scott mentioned that Mr. Henderson could print something in the paper regarding the 
Jubilee Festival. 
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Council President Palumbo said that two (2) weeks ago Moody’s Financial Services officially 
declared Mobile in double dip recession.  He did not know how they came up with that, but it does not 
give a real boost of confidence.  He reported that last month for the very first time since he has been 
on the Buildings and Property Committee there was not a single residential house permit issued in the 
City of Daphne.  He is happy that council has gotten the ball rolling on some road projects, and he 
hopes they can see them to fruition.  He reminded everyone that they have their budget books to 
review. 
 
 
 
10.  ADJOURN 
 
MOTION BY Councilman Yelding to adjourn.  Seconded by Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 

 
There being no further business to discuss the meeting adjourned at 9:14 p.m. 
 

 
Respectfully submitted by,                                                
                             
 
________________________________                                               
David L. Cohen,       
City Clerk                
                                                                                     Certification by Presiding Officer:                                                                       
                                                                                     
 
           __________________________________ 
           August A. Palumbo, 

                                                    Council President 
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1.   CALL TO ORDER 
Council President Palumbo called the meeting to order at 6:30 p.m. 
 
2.    ROLL CALL/INVOCATION/PLEDGE OF ALLEGIANCE 
Invocation was given by Councilman Lake. 
 
COUNCIL MEMBERS PRESENT:  Bailey Yelding; Cathy Barnette; John Lake; Kelly Reese; Ron 
Scott; Derek Boulware; August Palumbo. 
 
Also present: Mayor Small; David Cohen, City Clerk; Rebecca Hayes, Assistant City Clerk; Jay Ross, 
City Attorney; James White, Fire Chief; David Carpenter, Police Chief; Richard Johnson, Publics Works 
Director; Vickie Hinman, Human Resource Director; Adrienne Jones, Planning Director; Margaret 
Thigpin, Civic Center Director; Kim Briley, Finance Director; David McKelroy, Recreation Director; 
Anne Morris, Reference Librarian; Scott Hutchinson, City Engineer; Jerry Graham, Firefighter; Michael 
Ramer, Firemedic; Adam Byrd, Firemedic; Steve Martell, Firefighter; Tom Walker, Firefighter; Joey 
Holasz, Battalion Chief;  Nathan Adams, Firemedic; Jason Brooks, Firemedic; Willie Robison, BZA;  Ed 
Kirby, Planning Commission; Tomasina Werner, Beautification Committee; Mickey Boykin, Daphne 
Museum; Pfil Hunt, Gardnyr Michael Capital. 
 
Absent: Tonja Young, Library Director; Richard Merchant, Building Official. 
 
3. APPROVE MINUTES 
 
MOTION BY Councilwoman Barnette to table the September 20, 2010 meeting minutes so they can 
be amended to include comments regarding the road projects, and to be presented for approval at 
the next meeting.  Seconded by Councilman Scott. 
 
AYE    ALL IN FAVOR               NAY    NONE OPPOSED             MOTION CARRIED                      
 
 
PROCLAMATION:  Breast Cancer Awareness Month 
 
Jason Brooks, Firemedic and President of the Daphne Professional Firefighters Association, said that they 
were approached by the Orange Beach Fire Department and the Orange Beach Professional Firefighters 
Association in July asking them to help establish a Chapter of Pink Heals, which an organization which 
brings Breast Cancer Awareness to the fore.  They have purchased a pink fire truck and pink turnout gear 
and travel around and have breast cancer survivors and families sign their names.  It is a very emotional 
and gripping thing to see.  They just had a Pink Heals rally at Orange Beach this past Saturday at the 
Wharf, and it was very moving. So they were asked to help raise money by selling the pink t-shirts, and 
they raised $1,275 toward the establishment of a Pink Heals Chapter in Orange Beach.  
 
Mayor Small read and presented the proclamation to the firefighters. 
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PRESENTATION:   Phil Hunt / Gardnyr Michael Capital 
 
Mr. Hunt presented some refinancing opportunities available to the city at this time.  He has been following the 
market not only for Daphne, but a lot of clients to watch what is happening with interest rates.  Interest rates in the 
country have continued to fall, and it has created two (2) new opportunities for the city.  He pointed out the savings 
that can be gotten by refinancing the 2002 and the 2003 bond issues.  It is about $389,000 over the life, and present 
value is 4.17%.  The significance of that is that most cities and counties in the GFOA use a 3% PV savings 
threshold before they will actually consider refinancing, and Daphne is well above that 3% threshold.  They broke 
out just the 2002 and 2003 separately so that council could see which one generates which savings.  The 2002 
actually generates the largest share of it.  It is about $300,000 of the $389,000 which is almost 6% PV savings so it 
is almost double that 3% threshold.  The 2003 savings is about $6,000 a little over 2.1% PV savings.  They also,  
after talking with some council members and the mention of the possibility of new money for street paving or other 
projects, they looked at a couple of ideas for up to $3 ½ million of new money, and how you could roll that in with 
the refinancing.  Debt service is like putty you can mold it and shape it any way that you want, and that is what they 
have done.  He presented where the city is with all the outstanding general obligation debt.  The highest years in the 
next several years is just a hair over $3 million, fairly level in those years.  That is the maximum annual debt 
service, and what they did was said ok if the city is going to borrow $3 ½ million, potentially, in new money, and 
meld it in with these refinancing’s one scenario is assuming a 10 year debt for the new money, the $3 ½ million, and 
wrapped it around the refunding and the outstanding debt of the city, and the bottom line it would be an increase to 
the city’s debt service of $275,000 in those years.  Another scenario was that they extended the new money from 10 
years to 11 years, and the pain threshold drops down to $115,000 of incremental dollars to fund the $3 ½ million.  
The next scenario they left 11 years on the new money, and shifted some of the refinancing back just a little bit to 
make some room, and the net there is the $3 ½ million will only cost $32,000 more in aggregate in any of these 
years.  The last scenario they moved the debt service back a little bit further on the refunding, and they extended the 
new money to 12 years instead of 10 years, and the incremental increase is only about $12,000. (Charts are spread 

out upon these minutes.) 

 
MOTION BY Councilman Scott to authorize Mrs. Briley and Mr. Hunt to proceed with the 
compiling the refinancing figures for the 2002 and 2003 Bond Issues.  Seconded by Councilman 
Lake.   
 
Councilman Scott stated that this would come before the Finance Committee for review. 
 
MOTION BY Councilman Yelding to amend the motion to include getting figures for the $3.5 
million new money.  Seconded by Councilman Scott. 
 

VOTE ON AMENDMENT 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 
VOTE ON ORIGINAL MOTION AS AMENDED 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
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4.  REPORT OF STANDING COMMITTEES: 
 
    A.  FINANCE COMMITTEE – Boulware 

No report.  The next meeting will be Monday at 4:00 p.m. 
 

B. BUILDINGS AND PROPERTY COMMITTEE – Lake 
The committee met before the council meeting and the minutes will be in the next packet. 

  
C.  PUBLIC SAFETY COMMITTEE –  

No report.  The next meeting will be next Wednesday at 4:30 p.m. 
 

D. CODE ENFORCEMENT/ORDINANCE COMMITTEE –  Palumbo 
No report.  The next meeting will be next Wednesday after the Public Safety meeting. 
 

   E. PUBLIC WORKS COMMITTEE/SOLID WASTE AUTHORITY – Yelding 
Councilman Yelding reported that council was given the Directors report by Mr. Johnson earlier.  May 
Day Park boat ramp was officially opened Friday, but had to close again so that Public Works could 
remove some debris.  The grand opening will be October 24th.  The Captain O’Neal Drive project has been 
completed. 

 
5.   REPORTS OF SPECIAL BOARDS & COMMISSIONS: 
 

A. Board of Zoning Adjustments – Mrs. Jones 
No report. 
 

B. Downtown Redevelopment Authority – Barnette 
There was not a quorum at the last meeting.  The next meeting will be October 25th at 5:15 p.m. 
 

C. Industrial Development Board – Yelding 
No report.   
 

D.   Planning Commission – Barnette 
 

MOTION BY Councilwoman Barnette to set a Public Hearing date for November 1, 2010 to 
consider Revisions to the Zoning map.  Seconded by Councilman Yelding. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 
Councilwoman Barnette stated that the changes to the table of uses will be considered at the work session.   
She mentioned that the Planning Department will be closed Thursday and Friday for training. 
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E.   Library Board – Lake 

The minutes for the July and August meeting are in the packet.  Usage of the Library is up across the 
board. 
 

F.   Recreation Board – Reese 
No report.  The next meeting will be Wednesday, October 13th. 
 

G. Utility Board – Scott 
The September meeting was canceled due to lack of a quorum.  The October meeting will be November 
3rd at 5:00 p.m. 
 
 
6.  REPORTS OF THE OFFICERS: 

A.  Mayor’s Report 
a.) Parade Permit / Arthritis Foundation / December 4, 2010 / 5K & 1 Mile Run 

  
MOTION BY Councilman Yelding to approve the Parade Permit for the Arthritis Foundation / 
December 4, 2010.  Seconded by Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 

b.)  ABC License / Publix / 050 – Retail Beer (Off Premises Only) / 070 Retail Wine (Off  
                                       Premises Only) 
 

MOTION BY Councilwoman Barnette to approve the ABC License / Publix / 050 – Retail Beer (Off 
Premises Only) / 070 - Retail Wine (Off Premises Only).  Seconded by Councilman Yelding. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARREID 
 

                                      
c.)  Voting Delegate for the National League of Cities Conference / Denver, Colorado / December     

 2010 
 

MOTION BY Councilman Boulware to appoint Councilman Lake as the Voting Delegate for the 
National League of Cities Conference in Denver, Colorado / December 2010.  Seconded by 
Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
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     B.  City Attorney Report 
No report. 
 

C. Department Head Comments 
David McKelroy – Recreation Director - reported that now that May Day Park is open, Brown Bag by 
the Bay will return to May Day for the month of October. Trione Sports Complex -  Saturday, October 
9th, - Baldwin County Youth Football will play on the two football fields and Mobile Soccer Club will 
use the new soccer fields.  Saturday and Sunday, October 16th & 17th USFA girls softball will host a 
29 team tournament, with at least six (6) teams coming in from out of town.  Also, on the 16th, 
Daphne High School will host the county Cross Country meet at Trione.  Saturday and Sunday, 
October 23rd & 24th the Blast Soccer Club will host their Halloween Tournament. Wednesday, October 
6th will be the pre-construction meeting for the lighting project at Trione with the bid opening on 
Wednesday, October 13th.  The bids for restrooms/concession should soon follow. 
 
David Carpenter – Police Chief – urged citizens to keep their cars locked, because there has been a rash 
of crime where they are stealing from cars especially in Lake Forest. 
 
David Cohen – City Clerk – discussed the quotes received for the placard sign for May Day Park, and the 
sign naming the boat ramp for Victor Guarisco. 
 
MOTION BY Councilman Scott to release the funds for the placard sign at May Day Park.  
Seconded by Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 
Councilwoman Barnette stated that it goes without saying that the Guarisco monument sign will go 
through Buildings & Property before coming to council. 
 
7. PUBLIC PARTICIPATION 
Mr. Kevin Spriggs – Owner of Eastern Shore Motel – spoke regarding borrowing money for paving.  He 
advocated pay as you go. 
 
8.   RESOLUTIONS, ORDINANCES, ORDERS AND OTHER BUSINESS 
 
  RESOLUTIONS: 
 
NO RESOLUTIONS 
 
 
ORDINANCES: 
         
NO ORDINANCES 
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8. COUNCIL COMMENTS 
Councilman Yelding reported on the round-about at Whispering Pines Road and Pollard Road saying 
that according to Mr. Johnson they have completed all the concrete stamps, and the remaining work to 
complete are the curbing, sidewalks, asphalt, signage, striping.  Mr. Johnson feels that at the end of the 
week that project will be completed. 
 
Councilwoman Barnette stated that she knows they have a lot to discuss at the work session, but she 
hopes that they will put the budget on the agenda as well.  She commended the Fire Department for 
selling out all their shirts by October 4th.  This shows their stewardship for the community. It is great 
that the city has such an involved group of folks.  The weather is changing, and there is a kind of spirit 
in the area, and she hopes that they all can continue to use that spirit for the community. 
 
Councilman Scott stated that he recommends that council pick Wednesdays to be the best day to 
consider the budget.  He also wants council to consider changing the meeting times to 6:00 p.m. 
starting in November. He thinks it will be better for the citizens, and get them home earlier.  
 
Councilman Boulware commented on the budget saying that they have been presented a deficit 
budget once again, and if council has not had an opportunity to look over the budget he advised them 
to start studying it.  It is as bad as it was last year.  The numbers are a little bit different, but you might 
as well say they have a budget which is operating in the red.  This is the only proposal they have had 
from the Mayor.  He has not seen a second one, but the one in front of them has the city at $800,000 in 
the negative.  He said as council thinks about going forward, and what they need to do, and the 
fundamentals of budgeting to start thinking about that, and how council wants the city to go forward, 
and do they want to continue pulling from reserves for operating expenses or do they want to make 
adjustments to keep the reserves in a place where they can utilize them for things like capital expenses.  
He believes that is what the reserves were designed for and meant for. 
 
Council President Palumbo reminded council that about this time last year council decided to rotate 
the position of Council President, and his term officially began November 1st.  He does not recall that 
they set it at a year, but council will discuss that briefly at the work session next Monday night, and if 
it is council’s desire to rotate it he is ready to let someone else win the prize.  He noted that they are 
past the half way mark in the football season and Daphne High School is undefeated in their first six 
(6) games, and he hopes that they win them all.  He asked Mayor Small if the county has had the Band 
Jamboree. 
 
Mayor Small stated that it will be October 12th at Spanish Fort High School. He also reported that 
competition starts this weekend, and they will be going to Prattville for competition.  
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10.  ADJOURN 
 
MOTION BY Councilman Yelding to adjourn.  Seconded by Councilwoman Barnette. 
 
AYE    ALL IN FAVOR             NAY    NONE OPPOSED             MOTION CARRIED 
 
 

 
There being no further business to discuss the meeting adjourned at 7:32 p.m. 
 

 
Respectfully submitted by,                                                
                             
 
________________________________                                               
David L. Cohen,       
City Clerk                
                                                                                     Certification by Presiding Officer:                                                                       
                                                                                     
 
           __________________________________ 
           August A. Palumbo, 

                                                    Council President 
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COUNCIL MEMBERS PRESENT: Bailey Yelding; Cathy Barnette; John Lake; Kelly Reese; Ron 
Scott; Derek Boulware; August Palumbo.   
 
Also present: Mayor Small, arrived at 6:35 p.m.; David Cohen, City Clerk; Rebecca Hayes, 
Assistant City Clerk; Jay Ross, City Attorney arrived at 7:29 p.m.; Erick Bussey, Attorney; Richard 
Johnson, Public Works Director; Adrienne Jones, Planning Director; Ed Kirby, Planning 
Commission; Vickie Hinman, Human Resource Director; Kim Briley, Finance Director; Captain 
Scott Taylor, Police Department; Scott Hutchinson, City Engineer; Willie Robison, BZA. 
 
Absent: Mayor Small. 
 
Council President Palumbo called the meeting to order at 6:34 p.m. 
 
1.   STAGG GRANT / ASHLEY CAMPBELL 
 
Mrs. Campbell stated that she has been working with the city and the Environmental Protection 
Agency (EPA) to apply for a STAGG grant which is a special appropriations grant.  This is basically 
some money that was set aside for Foley, Fairhope and Daphne. They have already applied, prepared 
an application, for part of the grant money that was for the City of Daphne.  However, during the 
application process they were informed that Fairhope has decided to not use their money, and after 
talking with the EPA they have agreed to allow the City of Foley and the City of Daphne to split 
Fairhope’s money in half if the council and the mayor will approve it.  Foley’s council and mayor 
have to approve it also. Both cities have to write a letter from the city signed by council or the 
mayor. The city already has an application at the EPA for the city’s part of the grant which is 
$367,880, and a you can see on  the hand out the Federal share of that is $202,334, and the city’s 
45% in-kind match would be $165,546 totaling the $367,880, and they are just waiting to be 
notified. They have also told them they could apply for Fairhope’s half share. She is asking council 
for approval to apply for half share of Fairhope’s money which would be $183,940, the Federal 
share would be $101,167 and the city share would be $82,773 which can be in-kind or cash match, 
and also if they are awarded the application for council to go ahead and set aside the funds for the in-
kind match.  One of the questions that she has been asked is why does the city need the additional 
funds? She said first reason is that they knew when they originally applied they were not sure that 
they can completely do all the inventory of all the infrastructure in the city.  She is talking about 
streets, storm water outfalls, detention basins etc.  This would help to complete the entire city, and if 
not it would get them a lot closer to completion. A second reason to apply for additional funds is to 
entertain the thought of hiring a network specialist to assist them in this project. One of the most 
difficult things about this is upgrading with new software, hardware and actually connecting it all 
with the internet, and all the different connections, because they would need to go from Public 
Works and throughout City Hall.  They would like to hire a staff person to help them through an 18 
month grant application.  That is not set in stone it is just something they would like to entertain. 
Another aspect is the MS-4 Permit which requires the city to keep this data base, and it requires the 
city to have it and updated and to have a maintenance program for all the pipes and storm water 
outfalls. The third reason this software and hardware would not only track the city’s infrastructure, 
but it can be used to track other data sets.  It can be used to track bridge inventory, all maintenance 
through Public Works, inspections, paving histories, how many linear feet of roads are in the city,  
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and punch a couple of buttons and you can come up with a cost on resurfacing.  This infrastructure 
database and hardware – software package not only will serve for storm water uses, but it would be 
an asset to the city overall for the ability to maintain and function more economically.  One other 
question she had was is this going to be a duplicated effort? Is the new Baldwin County Storm Water 
Coalition going to come in and have money to do this.  No, this is not a duplication of effort.  That 
funding will be used for certain projects that have already been chosen, and inventorying the City of 
Daphne’s infrastructure is not one of the projects.  What will happen to the money if the city does 
not take it?  Foley does want it all, and so if the city does not apply for it they will do a letter stating 
the city does not want the money, and then it will go to Foley.  If council chooses to add this 
percentage from Fairhope the overall grant application will be for $551,820, the Federal share will 
be $303,501, and the city share will be $248,319.  This is not set in stone, but they are assuming that 
the in-kind labor would be half of that so they could do about $125,000 in staff doing inventorying, 
and IT support would add to that total.  They do predict that there will be some cash match, and they 
have it listed as $124,159, but that could go down drastically if they decide to go with an IT network 
specialist person.  Mrs. Campbell said that the original application went through the Finance 
Committee, and this is a request to apply for the additional funds. 
 
Council asked who would administer the funds. 
 
Mrs. Campbell said that the grants would be separate for each city, and the city will administer the 
funds for City of Daphne. 
 
Consensus of council was to send this to the Finance Committee for a recommendation. 
 
Council President Pro tem Barnette asked Mrs. Campbell to provide a full scope of work, budget and 
timeline with Mrs. Briley’s recommendations and concerns addressed for the November meeting. 
 
 
 
2. LAND USE ORDINANCE / ADRIENNE JONES, PLANNING DIRECTOR 
 
Mrs. Jones stated that the Planning Commission has sent to council three (3) proposed changes to the 
Table of Permitted Uses that concern B-1 zoning district.  One of the proposals that she talked about 
last month was convenient store where the Planning Commission is proposing to remove the “by 
right” use category and replace it with Planning Commission approval, and it will remain approved 
“by right” in a B-2 zoning district, but again in B-1 it will be by the Planning Commission approval.  
The second item is a bowling alley, and it is currently allowed in the Table of Permitted Uses “by 
right” in a B-2 zoning district only, and the Planning Commission is proposing to add it to the Table 
of Uses as being by the Planning Commission approval in B-1 district.  The Planning Commission 
sent the recommendation with an unfavorable recommendation, because for zoning there has to be 
six (6) affirmative votes to make it a favorable recommendation.  There were six (6) people there, 
and four (4) voted in the affirmative, one (1) abstained and one (1) dissented so because they did not 
have a unanimous six (6) vote it came to council as being unfavorable, but the majority did say to 
approve it.  To piggy back that the Planning Commission also sent forward a Family Entertainment 
Center district that will be a new use in the table as well as in the zoning ordinance, and the Planning  
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Commission recommended that it be placed in a B-1 district with the Planning Commission’s 
approval.  One thing that they did not, and they may need to consider, is to have it also in a B-2 “by 
right”, because you have it in at least two (2) categories of being approved.   
 
Consensus of council was that they were not in favor of giving the Planning Commission approval 
rights, because they feel the people they represent need to have a voice in these type of decisions. 
 
Council President Pro tem Barnette requested that these proposed amendments to the Land Use 
Ordinance / modifying the Table of Permitted Uses for the bowling alley, Family Entertainment 
Center and Convenient Store be on the agenda for Monday’s meeting to set a Public Hearing to 
consider these items. She asked Mr. Ross to send council a definition of Family Entertainment 
Center so that that action would be something that council wants or does not want.  
 
 
3. MEDIA COM FRANCHISE AGREEMENT / ERICK BUSSEY / MR. GENE 

WOOSHNER, DIRECTOR OF OPERATIONS FOR MEDIA COM 
 
Mr. Bussey said that currently the city has had three (3) different franchise agreements operating at 
one time with Media Com, and Media Com has been a successor to various different entities who 
have had franchise agreements with the city.  One of the main purposes of the proposed franchise 
agreement before council is to merge all three of those agreements for 15 years which they are 
finding is standard and common place.  It is a five percent (5%) annual gross revenue reimbursement 
to the city which is somewhere in the neighborhood of $165,000, and at 15 years somewhere around 
$2.5 million.  They had employed a gentleman by the name of John Howell out of North Carolina, 
and he is an expert in this field where he is a liaison between municipalities and cable providers.  He 
worked at length on the city’s behalf with Media Com and assisted to structure what they feel is a 
very fair agreement.  Media Com desires to be in the city, and they would like them to remain in the 
city.  The previous Franchise Agreement with Media Com did not have a density requirement, but in 
the proposed agreement will have a density requirement where you have to have five (5) homes per 
1320 cable-bearing strand feet (one-quarter cable mile).  Media Com will have to abide by FCC 
Customer Service Standards.  They will be responsible for obtaining a $25,000 Performance Bond 
pertaining to the Franchise Agreement.  Any time they have a disturbed right-of-ways Media Com 
will be responsible for following the standard protocol the city already has in the code of ordinances 
to essentially replace the right-of-way to the way it was before disturbing the right-of-way working 
along with Mrs. Ashley Campbell and the Public Works Department to make sure all the i’s are 
dotted and the t’s are crossed.  They have expanded the term gross revenue is, more or less, to 
encompass everything you could think of that has to do with cable related services.  There will be a 
PEG channel that is a bulletin board channel that flashes up things that are going on in the 
community.  It is like a community bulletin board. 
 
Council President Pro tem Barnette asked if the city required all utilities be placed underground 
would Media Com comply. 
 
Mr. Bussey and Mr. Wooshner answered yes. 
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Council  President Pro tem Barnette requested that the Media Com Franchise Agreement be placed 
on the council agenda for Monday’s council meeting. 
 
 
4. RECYCLE FY 2011/CAPITAL EQUIPMENT/STAFF/OPERATION BUDGET /  

RICHARD JOHNSON, PUBLIC WORKS DIRECTOR 
 
Mr. Johnson reported to council that to continue in the recycle business there must be an investment 
in the program.  This was first broached at the Public Works meeting last month, and was discussed 
at the Finance Committee meeting today.  He said from a personal observation there is a perceived 
lack of commitment to the program.  That lack sometimes makes itself apparent through the council, 
through the Public Works Department itself, and also through the community in a decrease of 
participation.  He thinks that they are at a juncture in recycling.  He said that as they go forward from 
today, and there is an affirmation that this is a program that will be a component of the City of 
Daphne his commitment to the council is as their Public Works Director is that he will make 
recycling job one in Public Works, they will establish a community outreach program involving 
recycling, they will promote pilot programs, which they have already started at one of the schools, 
and are working toward the others, and they will work to encourage full public participation in the 
recycling program.  He was asked by someone in the community where he stood on recycling, and 
that is a tough, tough question for him, because as a citizen of Daphne, which he is, and he was a 
citizen for five and one half years before coming to work for the city, his perception of recycling is 
that it is a social responsibility.  It is a community obligation when he and his family was looking for 
a place to live they weighed many things from sidewalks to parks and recreation to services the city 
provided, and when you boil it down Daphne ranks high there.  He believes that recycling is a public 
good even though it is not a public necessity, and first of all in the City of Daphne the solid waste 
operations is a public value, and he thinks the first thing when they speak of this under the solid 
waste operations for $13.90 a residential household receives the following services weekly, curbside 
trash, curbside garbage and curbside recycling.  Thinks about it $13.90 a month take that amount and 
divide it by an average of four (4) weeks it is a very small amount of money and they are able to 
send crews and trucks once a week to every resident and provide trash, garbage and recycling, and 
believe it or not this year the solid waste program will end up in the black meaning that it brought in 
more dollars than it spent to operate. All of that said where do they stand?  The biggest issue that 
they face today even to continue the program in the form that it exists today there is an equipment 
requirement today.  He handed out a packet of information to council earlier. (The packet is spread 

out upon these minutes) Packet includes what was spent to keep three trucks operating and pictures 
of trucks.  Mr. Johnson said that truck 788 has been retired, and it is now a parts vehicle.  He 
included photos of the three trucks. He thinks that you can judge their frugalness by getting the most 
out of a piece of equipment these three trucks symbolize that they have gotten every usable bit of 
garbage and recycling that they could ask from these pieces of equipment.  He said if council wants 
him to put his accounting hat on as the Public Works Director and bottom line things recycling is not 
a good fiscal program meaning that it will in the foreseeable future will have very limited chance of 
breaking even or getting close to breaking even, but then they have to weigh it against the other 
obligations they have as a city.  The current program consists of curbside recycling, single stream, 
meaning that the citizens are ask to place their recyclables in a bin, and put out on the street on their 
assigned day, and they do not  
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have to sort it at home, that container is dumped in a rear loading truck, and it comes to the recycling 
center where it is tipped on the floor, and then that material is transferred to a much larger truck that 
goes to a wholesale recycler who then takes that product and breaks it down into its core 
components, hopefully, at a profit, and the city is paid a straight dollar per ton of mixed recyclables. 
In the budgetary preparation cycle he worked with the solid waste folks and put together four options 
(included in packet which is spread out upon these minutes.) Mr. Johnson reviewed the four options 
that were presented.  He does not believe that they have the volume to pursue option number three 
(3). He does not believe that the income increase would justify the expense outgoing. Mr. Johnson 
recommended option two (2) a rear loading truck even though option one (1) has some very 
attractive components if they chose option one (1) would, basically, make the recycling bins 
unusable to the citizens.  The rear loading trucks can handle the bins as well as the roll down carts, 
because they have the little tippers on the back. The need for council to make a decision is important, 
because they learned from last year going to automated garbage collection that even though council 
can rule it to happen, but the process of getting the specifications out and going out to bid and 
acquiring the equipment is time consuming.  In a perfect world if everything hit on every cylinder 
they possibly would not new equipment until somewhere in the second quarter of the fiscal year 
February or March of 2011.  He is also greatly concerned that they may have a catastrophic failure 
of one of the existing pieces of equipment that would be unpalatable to him, as the Public Works 
Director, to invest that type of money to get it back running for a short period of time, and then they 
would have to scramble to try to figure out how they were going to collect recycling.  By ordinance 
he is required to operate a recycling program, and eventually they are going to have to have the 
equipment to do it if that is going to be the program that they operate in the city. 
 
Council discussed using BP money to purchase trucks. 
 
Mr. Johnson stated that there are grants through ADEM with no cost match for which the city can 
apply.  They have been remiss in letting the year go by and not pursuing this avenue. 
 
Council President Barnette stated that this could go on the agenda for the work session in November, 
and ask Mrs. Briley and the mayor if they would give them an update of where the BP money is 
going, and how the money might be reallocated and utilized. 
 
 
Mayor Small suggested charging an extra five (5) dollars a month for recycling to help put recycling 
in the black.  The reason they do not have money set aside for equipment is they were constantly 
giving the credits that came in through garbage over to recycling.  
 
 Council discussed outsourcing recycling or offering limited centralized drop off facility recycling as 
options. 
 
Council President Barnette would like the city to apply for the ADEM grants, and instead penalizing 
those for recycling with an extra charge to charge those who ask for extra garbage cans, because they 
are trying to encourage recycling. She would like to explore instead of dropping off at the Public 
Works building to work with a vendor where they could take the debris, and they do not have the 
step of depositing the material on site. 
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Mr. Johnson said that the buyer provides the truck, and transportation to take it from Public Works 
to his facility.  They have to have that because the trucks they have cannot make it to Loxley. It is 
not safe to have them on a 55 mph road.  He said in that case it still may be a better deal to tip it and 
put it in a larger rig, because they are saving the mileage and fuel on that truck to run and at the end 
of the day if the truck is not completely full and they are taking it to empty, because they are not 
supposed to leave refuge in the back of trucks, it can become inefficient.  They see that with garbage 
collection, but in this case he thinks the additional cost of using a piece of small equipment to push it 
into a larger truck is really relatively small as compared to the cost of running those trucks round trip 
down the road every day, especially if they end up with a buyer who is further away who is willing 
to pay more, but he is still willing to carry the freight cost of transferring. 
 
Council President Barnette asked Mr. Johnson if he could attempt to present some figures for the 
city much like what the county does as far as a drop off facility for the next work session.  A 
guesstament of what a City of Daphne drop off facility would cost to manage or run. 
 
Mr. Johnson said that he would be able to do that especially considering that the city already has that 
facility.  There are a dozen large blue bins that are arranged by name glass, aluminum, etc., and on 
Monday morning they are overflowing.  They know what that cost is to handle that, and assuming 
that that remains the centralized drop off point he can give them hard figures the next time they get 
together.  They know how much money they spend to empty, and get the stuff moved and put into 
the transfer truck. 
 
Council President Pro tem Barnette asked if he would take it a step further, and she thinks he would 
to some extent need to extrapolate out the fact that the city is not picking any up, so they may need 
to expand the bins and space.  She asked Mr. Johnson if he was prepared to discuss the Solid Waste 
Authority at the Public Works meeting next Monday. 
 
Mr. Johnson said that he had the assignment to give them the Reader’s Digest print of the 
background of the Solid Waste Authority. 
 
 
5. ROTATE COUNCIL PRESIDENT 

 
Councilman Yelding stated that predicated on the process that was suggested last year to use for 
rotating Council President that whoever served as Council President Pro tem would rotate to Council 
President for the next term unless there is a Councilman that would disagree with that.  He thinks they 
should stay with that format. 
 
Mr. Scott  

 
6. ADJOURN 
 
There being no further business to discuss the meeting adjourned at 9:22 p.m. 
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Respectfully submitted by,                                                           
                               
___________________________                                                                                        
David L. Cohen,                                                                     
City Clerk, MMC                                                                                                                                               
      

Certification of Presiding Officer:   
 
 
       ________________________________      

      August A. Palumbo,     
      Council President                                                                           
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BUILDINGS & PROPERTY COMMITTEE REPORT  
 
                                                                    
                                                                    
                                                                    

PLANNING/ZONING/CODE ENFORCEMENT COMMITTEE REPORT 
 
                                                                    
                                                                    
 

PUBLIC SAFETY/ORDINANCE COMMITTEE REPORT 
                                                                    
                                                                    
                                                                    

                                                                  
 
                                                                  
 

PUBLIC WORKS/BEAUTIFICATION/MUSEUM COMMITTEE  REPORT 
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CITY OF DAPHNE 

FINANCE COMMITTEE MINUTES 
October 11 2010 

4:00 P.M. 
 
I.      CALL TO ORDER/ROLL CALL 
 
The meeting was called to order at 4:00 pm.  Present were Chairman Derek Boulware, Councilman Ron Scott, 
Councilman Bailey Yelding, Finance Director Kim Briley, Senior Accountant Suzânne Henson, and Accountant 
Donna Page. 
 
Also in attendance were Mayor Fred Small, Human Resources Director Vickie Hinman, Public Works Director 
Richard Johnson, and Human Resources Payroll/Benefits Coordinator Sherree Hilburn. 
 
II.      PUBLIC PARTICIPATION 
 
There was no public participation. 
 
III.    HUMAN RESOURCES BUSINESS 
 
Ms. Vickie Hinman, Human Resources Director, presented the Human Resources activity update.  Positions 
filled include Admin Tech for PD and Mechanic.  Site Containment Inspector and Parks Maintenance Supervisor 
positions were filled with internal promotions.  Interviewing / reference checks are being conducted for the 
Revenue Officer and seventy-eight applications have been received and are being reviewed for the Public 
Service Worker (Grounds) position.   
 
The Safety Committee reported that their next building inspection will be City Hall in October, and their next 
meeting will be October 27 at 8:15 am. 
 
Other Human Resources news include 70 employees enrolled in Flexible Spending which represents a 9% 
increase from last year with a potential savings to the City of $2,878.45; new employee orientation is scheduled 
for Thursday, October 28; and two employees are retiring in October – Rayfield Snowden from Public Works 
and Deni Biggs from the Civic Center. 
 
IV. ISSUES REQUIRING ACTION BY CITY COUNCIL 
 
A.  Appropriation Request 
 
1.  Recommendation: Accept the Alternate #1 of the bid from M.C. Williams for project: FY 2011-Project 2a Alt 
#1 – Whispering Pines Rd: US 98 to Pollard Rd (Mill, level and overlay 2 lanes) - $332,502 + $31,000 
Engineering & Material Testing Costs. 
 
Motion by Mr. Scott to recommend Council adopt an ordinance appropriating (from 
reserves) $363,502 for FY 2011 Project 2a Alt #1 – Whispering Pines Rd: US 98 to 
Pollard Rd... Seconded by Mr. Yelding.  Motion carried. 
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2. Capital Road Improvement Projects – Approval of HMR’s Design Fee - $299,500 
 
Mr. Johnson submitted a schedule of fees from the city engineers, HMR Engineers, Inc. totaling $299,500.  
These are the engineering services associated with the City Council’s motion on Oct 4, 2010. It was noted these 
fees are for the survey, design, specifications and bidding and that additional engineering fees will apply when 
any of the projects are approved and actual construction begins: 
 
 1.  Bay View Drive from Highway 90 (1.42 miles) - $110,000 
 2.  Ridgewood Drive ( ½ mile north and ½ mile south of Lawson) - $132,000 
 3.  Whispering Pines (Pollard Road to US 98) 
  If Deductive Alternate is returned to existing contractor – No Charge 
  If New Bid Process is initiated -  $2,500 
 4.  Intersection of US 98 and Whispering Pines - $15,000 
 5.  Timber Creek Boulevard (Hwy 181 to Hwy 31)(estimated: pending County’s involvement) - $40,000 
 
Motion by Mr. Scott to recommend Council adopt an ordinance appropriating an 
amount not to exceed $299,500 for engineering fees to HMR Engineers, Inc. for the 
surveys, designs, specifications and bidding of the FY 2011 Capital Roadway 
Improvement projects. Seconded by Mr. Yelding.  Motion carried. 
  
3.  Drainage Work @ Claiborne Circle, Sehoy Subdivision - $54,098 + $6,000 = $60,098 
 
Mr. Johnson discussed the drainage problem at Claiborne Circle in the Sehoy Subdivision.  Mr. Johnson 
discussed the process of removing the plastic piping and replacing with metal piping.  
       
Motion by Mr. Scott to recommend Council adopt an ordinance appropriating $54,098 
for materials and $6,000 for engineering costs for the drainage work at Claiborne 
Circle in the Sehoy Subdivision. Seconded by Mr. Yelding.  Motion carried. 
 
B.  Bids 
 
1.  2010-BB-ENERGY EFFICIENCT BLOWER RETROFIT AT DAPHNE UTILITIES WATER RECLAMATION 
FACILITY 
 
Ms. Melinda Immel, P.E., with Volkert and Associates, Inc. presented the tabulation of bids for the Energy 
Efficient Blower Retrofit at the Daphne WRF.  Six bids were received with the lowest from Ballcon, Inc. in the 
amount of $595,000.  Ms. Immel stated that they have worked with Ballcon, Inc. previously and recommend 
their bid be accepted.  It was discussed that the City obtained a $250,000 Energy Efficiency and Conservation 
Block Grant for the benefit of Daphne Utilities and that Daphne Utilities is responsible for all costs of the project 
beyond the $250,000 grant amount.  Discussion was made on the amount of administrative time that would be 
required by the Finance Department during the bid process, setting up, and reconciling accounts for processing 
payments.  Payment for other administrative costs were discussed.  
 
Motion by Mr. Scott to recommend Council adopt a resolution accepting Volkert’s 
recommendation and award bid 2010-BB-ENERGY EFFICIENCT BLOWER RETROFIT 
AT DAPHNE UTLIITES WATER RECLAMANTION FACILITY to Ballcon Inc. in the 
amount of $595,000 and for Daphne Utilities to be responsible for all cost associated 
with this project that exceed the $250,000 amount (including all administrative costs 
incurred for this project). Seconded by Mr. Yelding.  Motion carried. 
 
 
2.  2011-A-DAPHNE FIRE DEPARTMENT TRAINING FACILITY 
 
3.  2011-B-SOCCER/FOOTBALL SPORTS LIGHTING PROJECT – TRIONE SPORTS COMPLEX 
 
4.  2011-C-CELLULAR PHONES / 800 MHZ EQUIPMENT 
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Ms. Henson discussed that Fire Training Facility and the Cell phone bid were opened earlier that day and that 
after an initial review of the bids it was determined that an additional review was needed on both bids before a 
staff recommendation could be made.  A Special Finance Committee Meeting was set for November 1, 2010 at  
5:00 p.m.  Discussion continued that the Soccer/Football Sports Lighting bid would open Wednesday, October 
13, 2010 and that bid would also be reviewed at the Special meeting.  ***See Section VIII Council Comments for 
discussion regarding the delay of the Soccer/Football Sports Lighting letting of bids.***  
 
 
C.  Declare City Property Surplus: 
 
1.  Surplus Summary of Equipment Sold in FY 10 
 
Ms. Henson presented a summary showing surplus equipment sold through Govdeals.com for FY 2010 totals 
$57,236.43. 
 
2.  Surplus Resolution 
 
Discussion was made that the Police department and the Mechanical supervisor recommended surplusing the 
two Police vehicles listed below: 
 
Dept  Tag/Veh# Description                      Vin # / Serial #  
 
Police    202  2002 Ford Crown Vic   2FAFP71W82X155763 
Police    101  2001Ford Crown Vic   2FAFP71W31X129733 
 
Motion by Mr. Yelding to recommend Council adopt a resolution declaring the listed 
property surplus and authorizing the Mayor to dispose of such equipment. Seconded 
by Mr. Scott. Motion carried. 
 
V.   ISSUES REFERRED TO COUNCIL WORK SESSION 
 
Mr. Frank Weber with Chappelle Consulting Group and Mr. James Rowland with Occidental Benefits Inc. 
presented comparisons of continuing with fully-insured medical insurance coverage vs changing to a self-
insured plan.  The City’s medical premiums paid to Blue Cross Blue Shield (BCBS) and claims paid over the last 
four years were reviewed.  Discussion that coverage would remain the same, but the savings to the City could 
be substantial.  This would be the same plan design as the City currently has and BCBS would not be taken 
away, just the manner in which the monthly billings are paid would be changed.  Discussion further that the 
potential cost savings to the City is the result of taking away the profit margin paid to BCBS in the monthly 
insurance payments.  It was noted that this would not effect the grandfathering of the City’s current plan.  
Finally, it was noted that with the new healthcare legislation, it would be more cost effective for the City to 
convert to a self-insured plan.   
 
Motion by Mr. Scott to request a dedicated work session to consider changing to self-
insured medical coverage with a goal of implementation by January 1, 2011 if Council 
desires. Seconded by Mr. Yelding.  Motion carried. 
 
 
VI.    CURRENT BUSINESS 
 
1.  Finance Personnel Request – FY 11 - $142,124 
 
Requests and justifications for additional finance personnel were submitted: 

 
 Deputy Finance Director - $60,000  
 Accountant                      - $44,427  
 Accounting Technician    - $37,697 
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Ms. Briley discussed the critical need for additional finance personnel.  She stated that she is most aware of the 
current budget situation, but this need has been building for the past 2 years and is necessary for providing 
timely financial information to the Council and support to the various departments.  When relieving the 
receptionist for lunch, sick days, vacation days, etc the preparation of purchase orders, cash receipts, journal 
entries, and collection of Daily Deposits stops.  Ms. Briley noted some new internal control procedures have 
been implemented in the revenue department regarding a further separation of duties within revenue.  This 
requires the assistance of finance personnel, which further takes them away from their assigned duties.  Ms. 
Briley noted the additional Accounting Technician will help relieve at the front desk and assist in Revenue so 
that Purchase Orders, Invoices, Checks, and Cash Receipts, and archiving of City records could continue to be 
processed.  Ms. Briley noted that this person will also assist in the daily mail City mail run and taking deposits to 
the bank when necessary.  Ms. Briley noted that bids are now taking a large amount of the Senior Accountant’s 
time and this position would also assist with some of these clerical duties.  It was noted that the understaffing of 
the Finance Department has hurt the department’s ability to implement new programs such as Positive Pay 
through the bank; remote deposit whereby checks received are processed on site rather than physically going to 
the bank; the acceptance of credit cards, etc.   
 
Ms. Briley discussed the additional need for another Accountant and a Deputy Finance Director.  Ms. Briley 
discussed the need to hire another CPA.   Ms. Briley noted that currently the Finance department is two months 
behind on reconciliations due to additional work load and that we need additional help to keep current.  Ms. 
Briley noted that with more projects/grants/bids comes more need for additional financial reporting and 
reconciliation of accounts.  Ms. Briley explained the need for separation of duties: cash receipts, making bank 
deposits, reconciling the associated accounts… and that additional personnel is needed to have the 
recommended and necessary separation of duties. 
 
2.  FY 2011 Budget 
 
The budget for FY 2011 was discussed and noted that Budget Books had been given to Council following the 
September Finance meeting.  Mr. Boulware discussed budget options for presenting a balanced budget are 
needed.   
 
Mayor Small noted that he is waiting on direction from the Council on whether they want to:  
1) accept the budget as submitted which would require monies from reserves to balance it, or   
2) make cuts in operating expenses which would mean cutting services.  Mayor Small stated that 
Council needs to decide what services need to be cut to balance the budget if they do not want to use 
monies from reserves.  
 
Mr. Boulware discussed his concerns on using Reserve monies.   Future road projects were discussed and Mr. 
Yelding noted he understood when the Ordinance was adopted for $500,000 to be appropriated annually for 
road projects that these monies would most likely be coming from reserves. Discussion continued that generally 
at the close of the year less reserves are required than budgeted. Mayor Small discussed the need to limit 
budget amendments. 
 
 
3.  May Day Park – Thompson Engineering request / notice of payment for services rendered due to extended 
project timeline  
 
Mr. Johnson presented the project close-out and financial summary for May Day Park parking and boat ramp 
improvements.  The project ran over 90 days which resulted in liquidated damages assessed to the contractor of 
$26,880.  However the engineer of the project, Thompson Engineering, has indicated they may bill the City for 
added engineering costs.  Mr. Johnson also presented information on resurfacing the boat ramp road from 
Captain O’Neal to the ramp which would cost $42,937.50.  Mr. Johnson noted that the resurfacing boat ramp 
project was scheduled to go before the Parks and Recreation Committee at their next meeting and that based 
on their recommendation, it will come back to the Finance Committee. 
 
4.  Recycling Program FY 2011 – Capital Equipment Needs: Staff and Operations 
 
Mr. Johnson presented four options for the Recycling Program and noted this would be presented to Council in 
the work session following this meeting.  He stated of the options presented, in his opinion, Option 2 with the 
lease purchase of the equipment is the most viable. 
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5.  Evaluation of Investment Manager  
 
Ms. Briley discussed the City’s investment account.  She noted that this account was opened in 1994.  The 
current balance is approximately $900,000.  She stated that the current advisor is not available when she needs 
him and she has not received the level of service she feels is needed from the current investment company. 
(Crabtree Advisory Group).  She is currently gathering information and will be bringing this to the next Finance 
Committee meeting with a recommendation to change investment advisors. 
 
Mr. Rob Johnston with Stifel Nicolaus Investors was present and noted that he had met with Ms. Briley and 
reviewed the City’s portfolio with her.  He indicated his willingness to work with the City. 
 
6.  Discuss Refunding of Warrants 
 
Ms. Briley submitted information on refunding the 2002 and 2003 warrants.  She noted that the most savings 
would be on the 2002 warrants, which is paid from Lodging Tax collections, as this debt was issued for the 
acquisition of beach front property.  Therefore, refunded “savings” realized on this issue could not be used to 
offset the debt service of “new” money for paving as debt service on paving projects would be paid out of the 
General Fund.  The 2002 Warrants could be restructured with the refunding to allow for an earlier pay-off of the 
debt and therefore save more interest and retire the Lodging Tax debt sooner.  The current maturity date is 
2032. 
 
The savings on refunding the 2003 warrant, estimated at $86,744, is not sufficient to support the refunding.  Ms. 
Briley also noted that the savings of $86,744 would be spread over a ten year period.   
 
VII. FINANCIAL REPORTS 
 
A.  Treasurer’s Report:  September 30, 2010 
 
The Treasurer’s Report totaling $19,536,273.23 was presented.   
 
Motion by Mr. Scott to accept the Treasurer’s Report as of September 30, 2010, in the 
amount of $19,536,273.23.  Seconded by Mr. Yelding.  Motion carried. 
 
 
B.  Sales and Use Taxes: August 31, 2010 
 
Sales and Use Tax Collected for August 2010         - $   771,407 
Sales and Use Tax Budgeted for August 2010        - $    790,714 
Over Budget (for August)                                         - $      19,307 
 
YTD Budget Collections Variance – Over Budget - $ 244,250 
 
C.  Lodging Tax Collections, August 31, 2010 
 
The Lodging Tax Collections report shows $63,323.58 collected for August 2010.   
 
D.  Report:  New Business Licenses – September 2010 
 
A report showing new businesses licensed in the City for the month of September was presented. 
 
E.  Bills Paid Reports – September 2010 
 
The September Bills Paid Report was included in Packet #2.  
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VIII. COUNCIL COMMENTS 
 
Verbatim comments inserted on request of Finance Chairman Boulware. 
 
Discussion of the Sports Complex lighting bids to be reviewed by the Finance Committee during the 
Nov 1 Special Meeting:  
 
Discussion continued regarding HMR being the City’s engineer for the lighting project. 
 
Councilman Scott:  “Derek, we didn’t have to go to, you know, HMR to let them add something to you know 
there are other engineering companies in this city….” 
 
Councilman Yelding:   “I can see right now, we gonna have to sit down and revisit our process on how we are 
going to…. 
 
Councilman Boulware: “You did vote for it” 
 
Councilman Scott:  “Yeah I probably regret it” 
 
Councilman Boulware: “But you did vote for it” 
 
Councilman Scott:  “Yeah I did vote for it.” 
 
Councilman Yelding:   “We’re going to have to sit down and revisit our process……” 
 
Councilman Scott:  “Are you getting paid by HMR?  You’re their biggest fan in the world.  I mean what is the 
deal going on?  I mean you’re uh… Is there some kind of relationship or what?” 
 
Councilman Boulware: “My relationship is with the City of Daphne and the taxpayers that elected me, Ron.  
What is your relationship?” 
 
Councilman Scott:  “My relationship is doing the best I can for the City of Daphne to make sure we are the best 
that we can be, Derek.  It’s not trying to fight the Mayor on everything and to try to fight everybody else or to put 
extra work on the department heads to try to prove your point.” 
 
Councilman Yelding:   “Mr. Chairman….” 
 
Councilman Scott:  “I’m sorry.” 
 
Councilman Yelding:  “Can we go ahead and ….” 
 
Councilman Boulware:  “As long as Ron is done.  Are you done?” 
 
Councilman Scott:  “I’m done.” 
 
Councilman Yelding: “Let’s go back to work, to what we are supposed to be doing.” 
 
Councilman Boulware:  “Moving on then…” 
 
 
The meeting continued. 
 
 
At the end of the meeting: 
 
Councilman Boulware:  “This is all for the record.  This is a public meeting. Councilman Scott made a comment 
earlier on in this meeting that I must be somehow being paid by our City Engineer so let me go ahead and for 
the record I deny to that.  Councilman Scott’s comments were inappropriate, unfounded, baseless, 
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irresponsible, and unprofessional and I am personally offended that he would take such an action.  I expect an 
apology from Councilman Scott and unless he is able to prove those words…. “ 
 
Councilman Scott: “I apologize you are right, you are correct on all of those.  It’s just that you have been the 
biggest defender of HMR and they have had problems all over this City and to the point of us having a delayed 
project our kids are not able to enjoy lights because you insisted that we go through the City engineer for an 
electrical engineering situation. For me it would call for certainly a response.  The same situation is when Mr. 
Eady and the Mayor recommended another project that’s out here on Whispering Pines. You disagreed 
because you wanted to get the project started. It wasn’t about what was the best, you went with… we had other 
people telling us and Mr Eady was saying we should use a different process and you disagreed.  By using the 
process that we did….” 
 
Councilman Boulware: “Mr. Scott, I accept your apology.  This meeting is adjourned.” 
 
Mr. Scott continued to speak. 
 
IX. ADJOURN  The meeting was adjourned at 6:07p.m. 
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Buildings & Property Committee Meeting 
Tuesday, October 4, 2010   5:00 PM 

Daphne City Hall 
 

Committee 
Councilman John Lake 

Councilman August A. Palumbo 
Mayor Fred Small 

Richard Merchant, Building Inspector 
Frank Barnett, Maintenance Supervisor 
Margaret Thigpen, Civic Center Director 

 
Committee Minutes (Summary) 

 
 

Present:  Councilman John Lake, Councilman Gus Palumbo, Councilman Bailey Yelding, Mayor 
Fred Small, David McKelroy, Recreation & Parks Director, Richard Johnson, Public Works 
Director, Frank Barnett, Maintenance Supervisor, Margaret Thigpen, Civic Center Director, Jane 
Robbins, Richard Merchant, Building Inspection, Selena Vaughn, Mickey Boykin 
 
Meeting began around 5:00 pm. 
 
Minutes from August Meeting: Motion made to approve minutes from September Meeting.  
Approved. 
 
Civic Center Report –  Margaret Thigpen reported on the following items: 
 Civic Center:    

Green Room revamping complete – used existing materials for floor, etc. and now 
waiting on just a couple piece of furniture. 
Donated Painting unveiling – October 19th at 2:00 pm w/reception to follow. 
Ballroom dance – November 5 – selling tickets now 
Location Changes – moving sales upstairs and taking back meeting space for rental 
Staff Changes – Deni Biggs is retiring.  Helen Burdette has moved into that position.  
Heather Leggett will be moving with her family at end of month which will leave two 
sales assistant positions open.  Margaret would like to combine the two positions and 
hire a seasoned salesperson familiar with the industry and perhaps has a client base to 
draw upon. 
HVAC upgrade begins soon – roof over north gallery caved in this weekend. 
Civic Center numbers are down from same time as last year.  The Church of His Presence 
has moved for the most part to Mobile – They are drawing more numbers that we can 
facilitate. 
Bayfront: 
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Numbers are up from 2009 – same time. 
Sub floor being worked on. 
Decking has been weatherized and working on railing. 
Advertising: 
$5000 spent on advertising on AL.com, Zalea Magazine that is part of the Press Register, 
Bay Weekend supplement and the Lagnappe Newspaper.  BP dollars were used for this 
promotion of facilities in Daphne. 
 
John Lake asked about the idea of getting BP to sponsor Zydeco this next year.  He also 
asked that in the future when we surplus certain items at Civic Center – please let 
council know.  He had told people that we provide plates, etc. for events.  Note: This is 
referencing when we got rid of several hundred place settings of dinnerware that had 
not been rented since 2007 and only 3 times since 2005.  
 
Margaret continues to work with hotels to build that relationship. 

  
 
Building Department Report – Richard Merchant distributed monthly reports and impact fees 
were discussed.  
 
Frank Barnett reported he had been asked to get an estimate on getting lightening protection 
fro Jackson Oak tree.  We would first need to get specs drawn up to then submit to companies 
for bid of the lightening rods. Selena Vaughn has spoken to the Forestry commission at length 
about this.  The rods could cost approximately $2400 or more which is likely.  Motion made to 
move forward with having specs drawn up for $150.  David McKelroy said his budget could take 
care of this expense. 
 
He also reported the gates at Village Point are installed and access cards are being distributed.  
We have to provide cards to homeowners of Harbor Place as well. 
 
Civic Center Sign – Richard Johnson inquired about the status of the electronic sign – is it ready 
to go out for bids. It will soon. 
 
Park City Bathrooms – Bailey asked about the status of the bathrooms - $45,000 is allocated for 
this project.  
 
Meeting adjourned at 5:35 p.m. 
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Ordinance Committee 
 Wednesday, October 13, 2010 
City Hall Council Chambers 

5:30 p.m. 
        

Councilman Kelly Reese       

Councilman Gus Palumbo                                                                  

Councilman Derek Boulware            
 

I. CALL TO ORDER/MEMBERS PRESENT 
 
Members Present: Kelly Reese, Gus Palumbo, and Derek Boulware 
 
Others Present: David Cohen, Danny Bell, Scott Taylor, and Eric Bussey 
 
  

II. PUBLIC PARTICIPATION 
 
None 

 
III.ORDINANCE REVIEW/DISCUSSION 
 

a.  Texting Cell Phone Ordinance 
 
The ordinance committee discussed various other city ordinances and decided that the Huntsville 
ordinance would offer the best model. 
 
Motion by Mr. Reese Seconded by Mr. Boulware  To use the City of 
Huntsville Ordinance as a model and place on Monday night’s council meeting as a first 
read. 
 
ALL IN FAVOR  NONE APPOSED    MOTION CARRIED 

 
b.  Weed Ordinance 

 
The ordinance committee discussed the existing ordinance with a 12 inch requirement on yard 
vegetation.  The committee decided that the prevailing ordinance would be sufficient if properly 
enforced. 

 
   

IV.  OTHER BUSINESS 
 
None 

 
V.   ADJOURN 

 
Motion by Mr. Reese Seconded by Mr. Boulware  To adjourn at 6:21 P.M. 
 
ALL IN FAVOR  NONE APPOSED    MOTION CARRIED 
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CITY COUNCIL MEETING 
REPORTS OF SPECIAL COMMITTEES 

 
NOTES: 
 
BOARD OF ZONING ADJUSTMENTS REPORT:
 
                                                                    
                                                                    
DOWNTOWN REDEVELOPMENT AUTHORITY REPORT: 
 
                                                                    
                                                                    
                                                                    
INDUSTRIAL DEVELOPMENT BOARD: 
 
                                                                   
 
                                                                    
                                                                    
LIBRARY BOARD: 
 
                                                                    
                                                                    
                                                                    
PLANNING COMMISSION REPORT: 
 
                                                                    
                                                                    
                                                                    
RECREATION BOARD REPORT: 
 
                                                                    
UTILITY BOARD REPORT: 
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CITY COUNCIL MEETING 
MAYOR'S REPORT 

 
 

NOTES: 
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FRANCHISE AGREEMENT 
 
 This Franchise Agreement (“Franchise”) is between the City of Daphne, Alabama 
hereinafter referred to as “the Franchising Authority” and Mediacom Southeast LLC, a 
limited liability company duly organized and validly existing under the laws of the State 
of Delaware, hereinafter referred to as “the Grantee.” 
 
 The Franchising Authority hereby acknowledges that the Grantee has 
substantially complied with the material terms of the current Franchise under applicable 
law, and that the financial, legal, and technical ability of the Grantee is reasonably 
sufficient to provide services, facilities, and equipment necessary to meet the future 
cable-related needs of the community, and having afforded the public adequate notice 
and opportunity for comment, desires to enter into this Franchise with the Grantee for the 
construction and operation of a cable system on the terms set forth herein. 
 
 

SECTION 1 
Definition of Terms 

 
1.1 Terms.  For the purpose of this Franchise, the following terms, phrases, words, 
and abbreviations shall have the meanings ascribed to them below.  When not 
inconsistent with the context, words used in the present tense include the future tense, 
words in the plural number include the singular number, and words in the singular 
number include the plural number: 
 

A. “Basic Cable Service” is the lowest priced tier of Cable Service that 
includes the retransmission of local broadcast television signals.  

 
B. “Cable Act” means Title VI of the Cable Act of 1934, as amended.   
 
C. “Cable Services” shall mean (1) the one-way transmission to Subscribers 

of (a) video programming, or (b) other programming service, and (2) 
Subscriber interaction, if any, which is required for the selection or use of 
such video programming or other programming service.  

 
D. “Cable System” shall mean the Grantee’s facility, consisting of a set of 

closed transmission paths and associated signal generation, reception, and 
control equipment that is designed to provide Cable Service which 
includes video programming and which is provided to multiple 
Subscribers within the Service Area. 

 
E. “FCC” means Federal Communications Commission, or successor 

governmental entity thereto. 
 
F. “Franchising Authority” means the City of Daphne, Alabama.  
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            G.        “Grantee” means Mediacom Southeast LLC, or the lawful successor, 
                         transferee, or assignee thereof. 
 
            H.  “Gross Revenue” shall mean all cash compensation or revenues of any 

kind or nature received directly or indirectly by the franchisee, its 
subsidiaries or parent which are cable operators, arising from, attributable 
to, or in any way derived from the provision of cable services by the 
franchisee within the City, as long as all such gross revenues are in 
accordance with Generally Accepted Accounting Principals, provided, 
however, that such phrase shall not include: (1) any tax, fee, or assessment 
of general applicability; (2) unrecovered bad debt; and (3) any PEG 
amounts recovered from Subscribers. Gross Revenues includes, but is not 
limited to, monthly fees charged to subscribers for basic service; monthly 
fees charged to subscribers for any optional, premium or per-channel or 
per-program service; monthly fees charged to subscribers for any tier of 
Cable Services other than basic service; installation, disconnection, 
reconnection, late fees and change of service fees; leased channel fees, 
converter fees, rentals or sales; studio rental; advertising revenues; and 
revenues derived by the Grantee from home shopping channel sales to 
susbcribers.  Gross Revenues shall not include revenues received from the 
provision of Internet Service over the Cable System unless and until such 
time as the FCC rules determine that such service shall be designated a 
Cable Service and included in Gross Revenues for the purpose of 
calculating franchise fees.  Advertising and home shopping revenues shall 
be allocated on a pro-rata basis based on the proportion of total subscribers 
on Grantee’s cable system represented by subscribers residing within the 
franchise area, provided they cannot be calculated on a per-franchise basis.  
Gross Revenues shall be the basis for computing the franchise fee. Gross 
Revenues shall include franchise fees collected from subscribers. 

 
On or before April 30th of each year of this Agreement, Grantee shall 
provide  Franchising Authority with a detailed summary of Gross 
Revenues, by item and type, subject to inclusion in the calculation of 
franchise fees received during the preceding year, certified by an officer of 
the Grantee.  The Franchise Fee shall be payable in accordance with the 
Franchise Agreement.   

 
   I. “Person” means an individual, partnership, association, joint stock 

company, trust, corporation, or governmental entity. 
 
   J. “Public Way” shall mean the surface of, and the space above and below, 

any public street, highway, freeway, bridge, land path, alley, court, 
boulevard, sidewalk, parkway, way, lane, public way, drive, circle, or 
other public right-of-way, including, but not limited to, public utility 
easements, dedicated utility strips, or rights-of-way dedicated for 
compatible uses now or hereafter held by the Franchising Authority in the 
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Service Area which shall entitle the Grantee to the use thereof for the 
purpose of installing, operating, repairing, and maintaining the Cable 
System.   

 
K. “Service Area” means the present boundaries of the Franchising 

Authority, and shall include any additions thereto by annexation or other 
legal means, subject to the exceptions in subsection 3.9. 

 
L. “Standard Installation” is defined as 125 feet from the nearest tap to the 

Subscriber’s terminal.   
 
M. “Subscriber” means a Person who lawfully receives Cable Service of the 

Cable System with the Grantee’s express permission.  
 
 

SECTION 2 
Grant of Franchise 

 
2.1 Grant.  The Franchising Authority hereby grants to the Grantee a nonexclusive 
Franchise which authorizes the Grantee to construct and operate a Cable System in, 
along, among, upon, across, above, over, under, or in any manner connected with Public 
Ways within the Service Area, and for that purpose to erect, install, construct, repair, 
replace, reconstruct, maintain, or retain in, on, over, under, upon, across, or along any 
Public Way such facilities and equipment as may be necessary or appurtenant to the 
Cable System for the transmission and distribution of Cable Services, data services, 
information and other communications services or for any other lawful purposes.  
2.2 Other Ordinances.  In addition to mandatory compliance with specific 
ordinances enumerated in this Franchise, the Grantee agrees to comply with the terms of 
any lawfully adopted generally applicable local ordinance, to the extent that the 
provisions of the ordinance do not have the effect of limiting the benefits or expanding 
the obligations of the Grantee that are granted by this Franchise.  Neither party may 
unilaterally alter the material rights and obligations set forth in this Franchise.  In the event 
of a conflict between any ordinance not specifically enumerated,  and this Franchise, the 
Franchise shall control.  
 
2.3       Other Authorizations.  The Franchising Authority shall not permit any person to 
provide services similar to those provided by the Grantee in the Service Area without first 
having secured a non-exclusive franchise from the Franchising Authority.  The 
Franchising Authority agrees that any grant of additional franchises or other 
authorizations including OVS authorizations by the Franchising Authority to provide 
services similar to those provided by the Grantee pursuant to this Agreement to any other 
entity shall not be on terms and conditions more favorable or less burdensome, in the 
aggregate, to the grantee of any such additional franchise or other authorization than 
those which are set forth herein. In any renewal of this Franchise, the Franchising 
Authority, should it seek to impose increased obligations upon the Grantee, must take 
into account any additional franchise(s) or authorizations previously granted and find that 
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the proposed increased obligations in the renewal, are not more burdensome and/or less 
favorable than those contained in any such additional franchise(s) or authorizations.  
 
 

SECTION 3 
Standards of Service 

 
3.1 Conditions of Occupancy.  The Cable System installed by the Grantee pursuant 
to the terms hereof shall be located so as to cause a minimum of interference with the 
proper use of Public Ways and with the rights and reasonable convenience of property 
owners who own property that adjoins any of such Public Ways. The Grantee will 
maintain compliance with all provisions of applicable City of Daphne ordinances 
concerning its Public Ways at all times. 
 
 
3.2 Restoration of Public Ways.  If during the course of the Grantee’s construction, 
operation, or maintenance of the Cable System there occurs a disturbance of any Public 
Way by the Grantee, Grantee shall replace and restore such Public in compliance with all 
provisions of applicable City of Daphne ordinances concerning its Public Ways.  
 
3.3 Relocation for the Franchising Authority.  Upon its receipt of reasonable 
advance written notice, to be not less than ten (10) business days, the Grantee shall 
protect, support, raise, lower, temporarily disconnect, relocate in or remove from the 
Public Way, any property of the Grantee when lawfully required by the Franchising 
Authority by reason of traffic conditions, public safety, street abandonment, freeway and 
street construction, change or establishment of street grade, installation of sewers, drains, 
gas or water pipes, or any other type of public structures or improvements which are not 
used to compete with the Grantee’s services, or other mandate provided by applicable law 
or court of competent jurisdiction.  The Grantee shall be responsible for removal of its 
property if the same is not sold or transferred within 180 days of termination of its 
services within the City of Daphne. Should removal of its property be required under this 
section, the Grantee shall replace and restore any disturbed Public Way in compliance 
with all provisions of applicable City of Daphne ordinances concerning its Public Ways. 
 
3.4 Relocation for a Third Party.  The Grantee shall, on the request of any Person 
holding a lawful permit issued by the Franchising Authority, protect, support, raise, 
lower, temporarily disconnect, relocate in or remove from the Public Way as necessary 
any property of the Grantee, provided: (A) the expense of such is paid by said Person 
benefiting from the relocation, including, if required by the Grantee, making such 
payment in advance; and (B) the Grantee is given reasonable advance written notice to 
prepare for such changes.  For purposes of this subsection, “reasonable advance written 
notice” shall be no less than thirty (30) business days in the event of a temporary 
relocation, and no less than one hundred twenty (120) days for a permanent relocation. 
 
3.5 Trimming of Trees and Shrubbery. The Grantee shall have the authority to trim 
trees or other natural growth in order to access and maintain the Cable System in 
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compliance with all provisions of applicable City of Daphne ordinances concerning its 
Public Ways. 
 
3.6 Safety Requirements.  Construction, operation, and maintenance of the Cable 
System shall be performed in an orderly and workmanlike manner.  All such work shall 
be performed in substantial accordance with generally applicable federal, state, and local 
regulations and the National Electric Safety Code.   
 
3.7 Underground Construction.  In those areas of the Service Area where all of the 
transmission or distribution facilities of the respective public utilities providing telephone 
communications and electric services are underground, the Grantee likewise shall 
construct, operate, and maintain its Cable System underground.  Nothing contained in 
this subsection shall require the Grantee to construct, operate, and maintain underground 
any ground-mounted appurtenances.   
 
3.8 Access to Open Trenches.  The Franchising Authority agrees to include the 
Grantee in the platting process for any new subdivision.   
 
3.9 Required Extensions of the Cable System. Grantee agrees to provide Cable 
Service to all residences in the Service Area subject to the density requirements specified 
in this subsection.  Whenever the Grantee receives a request for Cable Service from a 
potential Subscriber in an unserved area contiguous to Grantee’s existing distribution 
facilities where there are at least five (5) residences within 1320 cable-bearing strand feet 
(one-quarter cable mile) from the portion of the Grantee’s trunk or distribution cable 
which is to be extended, it shall extend its Cable System to such Subscribers at no cost to 
said Subscribers for the Cable System extension, other than the published Standard/non-
Standard Installation fees charged to all Subscribers.  Notwithstanding the foregoing, the 
Grantee shall have the right, but not the obligation, to extend the Cable System into any 
portion of the Service Area where another operator is providing Cable Service, into any 
annexed area which is not contiguous to the present Service Area of the Grantee, or into 
any area which is financially or technically infeasible due to extraordinary circumstances, 
such as a runway or freeway crossing. 
 
3.10 Subscriber Charges for Extensions of the Cable System.  No Subscriber shall 
be refused service arbitrarily.  However, if an area does not meet the density requirements 
of subsection 3.9 above, the Grantee shall only be required to extend the Cable System to 
Subscriber(s) in that area if the Subscriber(s) are willing to share the capital costs of 
extending the Cable System.  Specifically, the Grantee shall contribute a capital amount 
equal to the construction cost per mile, multiplied by a fraction whose numerator equals 
the actual number of residences per 1320 cable-bearing strand feet from the Grantee’s 
trunk or distribution cable, and whose denominator equals five (5).  Subscribers who 
request service hereunder shall bear the remaining cost to extend the Cable System on a 
pro rata basis.  The Grantee may require that payment of the capital contribution in aid of 
construction borne by such potential Subscribers be paid in advance. Subscribers shall 
also be responsible for any Standard/non-Standard Installation charges to extend the 
Cable System from the tap to the residence. 
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3.11 Cable Service to Public Buildings.  The Grantee, upon request, shall provide 

without charge, a Standard Installation and one outlet of Basic Cable Service to 
those administrative buildings owned and occupied by the Franchising Authority, 
fire station(s), police station(s), and K-12 public school(s) that are passed by its 
Cable System. The Cable Service provided shall not be used for commercial 
purposes. The Franchising Authority shall take reasonable precautions to prevent 
any inappropriate use of the Grantee’s Cable System or any loss or damage to 
Grantee’s Cable System.  The Franchising Authority shall hold the Grantee 
harmless from any and all liability or claims arising out of the provision and use 
of Cable Service required by this subsection.  The Grantee shall not be required to 
provide an outlet to such buildings where a non-Standard Installation is required, 
unless the Franchising Authority or building owner/occupant agrees to pay the 
incremental cost of any necessary Cable System extension and/or non-Standard 
Installation. 

 
3.12 Reimbursement of Costs.  If funds are available to any Person using the Public 

Way for the purpose of defraying the cost of any of the foregoing, the Franchising 
Authority shall reimburse the Grantee in the same manner in which other Persons 
affected by the requirement are reimbursed.   

 
3.13 Service to Annexed Areas.  Grantee shall offer Cable Service to any area 

annexed by the Franchise Authority after the Effective Date of this Franchise, 
within one (1) year after the effective date of such annexation, except that Cable 
Service shall not be required if similar existing Cable Service is in place or if the 
density of homes is less than that required in Section 3.9. 

 
 

SECTION 4 
Regulation by the Franchising Authority 

 
4.1  Franchise Fee. 
 
  4.1.1   The Grantee shall pay to the Franchising Authority a franchise fee of five 
percent (5%) of annual Gross Revenues (as defined in subsection 1.1 of this Franchise). 
In accordance with the Cable Act, the twelve (12) month period applicable under the 
Franchise for the computation of the franchise fee shall be a calendar year.  The franchise 
fee payment shall be forwarded to the City quarterly and shall be due forty-five (45) days 
after the end of each quarter.  Each payment shall be accompanied by a brief report 
prepared by a representative of the Grantee showing the basis for the computation.  
 

4.1.2    Accord and Satisfaction.  No acceptance of any payment by the 
Franchising Authority shall be construed as a release or as an accord and satisfaction of 
any claim the Franchising Authority may have for further or additional sums payable as a 
franchise fee under this Franchise or for the performance of any other obligation of the 
Grantee. 
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4.1.3     Limitation on Recovery.  In the event that any Franchise payment or 
recomputed payment is not made on or before the dates specified herein, Grantee shall 
pay an interest charge, computed from such due date, at the annual rate of one percent 
over the prime interest rate.  The period of limitation for recovery of any franchise fee 
payable hereunder shall be in accordance with the appropriate State or Federal laws.  Any 
additional amount due Franchising Authority shall be paid within thirty (30) days of  
Franchising Authority’s submitting an invoice for such sum, and if such sum shall exceed  
three percent (3%) of the total Franchise Fee which the audit determines should have 
been paid for any previous calendar years, Grantee shall pay Franchising Authority’s cost 
of auditing those calendar years as well.  Additionally, Grantee may audit the accuracy of 
it’s payment of Franchise Fees.  Any amounts overpaid by the Grantee shall be deducted 
from future franchise fee payments. 
 
 4.1.4   Limitation on Franchise Fee Actions.  The period of limitation for recovery 
by the Franchising Authority of any franchise fee payable hereunder shall be four (4) 
years from the date on which payment by the Grantee is due to the Franchising Authority.  
 
4.2  Rates and Charges.  The Franchising Authority may regulate rates for the 
provision of Basic Cable Service and equipment as expressly permitted by federal law. 
 
4.3  Renewal of Franchise.   
 
 A. The Franchising Authority and the Grantee agree that any proceedings 
undertaken by the Franchising Authority that relate to the renewal of the Grantee’s 
Franchise shall be governed by and comply with the renewal provisions of federal law. 
  

B. In addition to the procedures set forth in the Cable Act, the Franchising 
Authority agrees to notify the Grantee of all of its assessments regarding the identity of 
future cable-related community needs and interests, as well as the past performance of the 
Grantee under the then current Franchise term.  The Franchising Authority further agrees 
that such assessments shall be provided to the Grantee promptly so that the Grantee has 
adequate time to submit a proposal pursuant to the Cable Act and complete renewal of 
the Franchise prior to expiration of its term.   
 
 C. Notwithstanding anything to the contrary set forth in this subsection 4.3, 
the Grantee and the Franchising Authority agree that at any time during the term of the 
then current Franchise, while affording the public appropriate notice and opportunity to 
comment in accordance with the provisions of federal law the Franchising Authority and 
the Grantee may agree to undertake and finalize informal negotiations regarding renewal 
of the then current Franchise and the Franchising Authority may grant a renewal thereof.   
 
 D. The Grantee and the Franchising Authority consider the terms set forth in 
this subsection 4.3 to be consistent with the express renewal provisions of the Cable Act. 
 
4.4 Conditions of Sale.  If a renewal or extension of the Grantee’s Franchise is 
denied or the Franchise is lawfully terminated, and the Franchising Authority either 

132



v.1204 8 

lawfully acquires ownership of the Cable System or by its actions lawfully effects a 
transfer of ownership of the Cable System to another party, any such acquisition or 
transfer shall be at the price determined pursuant to the provisions set forth in Section 
627 of the Cable Act. 
 
 The Grantee and the Franchising Authority agree that in the case of a final 
determination of a lawful revocation of the Franchise, the Grantee shall be given at least 
twelve (12) months to effectuate a transfer of its Cable System to a qualified third party.  
Furthermore, the Grantee shall be authorized to continue to operate pursuant to the terms 
of its prior Franchise during this period.  If, at the end of that time, the Grantee is 
unsuccessful in procuring a qualified transferee or assignee of its Cable System, which is 
reasonably acceptable to the Franchising Authority, the Grantee and the Franchising 
Authority may avail themselves of any rights they may have pursuant to federal or state 
law.  It is further agreed that the Grantee’s continued operation of the Cable System 
during the twelve (12) month period shall not be deemed to be a waiver, nor an 
extinguishment of, any rights of either the Franchising Authority or the Grantee.   
 
4.5      Transfer of Franchise.  The Grantee’s right, title, or interest in the Franchise 
shall not be sold, transferred, assigned, or otherwise encumbered, other than to an entity 
controlling, controlled by, or under common control with the Grantee, without prior 
written notice to the Franchising Authority.  No such notice shall be required, however, 
for a transfer in trust, by mortgage, by other hypothecation, or by assignment of any 
rights, title, or interest of the Grantee in the Franchise or Cable System in order to secure 
indebtedness. 
  
4.6 Customer Service Standards.   Grantee shall be bound by the FCC’s Customer 

Service Standards, as they may be amended from time to time.   
 

SECTION 5 
Books and Records 

 
Grantee shall make available to a  duly authorized representative of the Franchising 
Authority, upon written request, its books and records to examine, audit, review and/or 
obtain copies of the papers, books, accounts, documents, maps, plans and other records of 
Grantee pertaining to compliance with its franchise. Grantee shall provide electronic 
copies of its books and records if available, and paper copies if electronic copies are not 
available. Grantee shall fully cooperate in making available its records and otherwise 
assisting in these activities.  Grantee may require the Franchising Authority, or any of its 
employees, agents or representatives who will have access to such information to sign a 
confidentiality agreement prior to the release of any of this information.  The Franchising 
Authority shall, in good faith, make every effort to accommodate Grantee by viewing on 
Grantee’s premises, such data or documents that Grantee identifies as being of a highly 
competitive or of a confidential or proprietary nature, provided however, Grantee shall 
provide Franchising Authority at Franchising Authority’s place of business or other 
designated location, with such financial documents as are reasonably necessary for the 
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Franchising Authority to conduct an audit to determine the accuracy of past franchise fee 
payments.   
 
Inspection of Records.  Grantee shall permit any duly authorized representative of the 
Franchising Authority, upon receipt of advance written notice to examine during normal 
business hours and on a non-disruptive basis any and all records as is reasonably 
necessary to ensure Grantee’s compliance with the Franchise.  Such notice shall 
specifically reference the subsection of the Franchise that is under review so that the 
Grantee may organize the necessary books and records for easy access by the Franchising 
Authority.  The Grantee shall not be required to maintain any books and records for 
Franchise compliance purposes longer than three (3) years. The Grantee shall not be 
required to provide Subscriber information in violation of Section 631 of the Cable Act. 
 
The Franchising Authority agrees to treat as confidential any books; records or maps that 
constitute proprietary or confidential information to the extent Grantee make the 
Franchising Authority aware of such confidentiality.  If the Franchising Authority 
believes it must release any such confidential books or records in the course of enforcing 
this Franchise, or for any other reason, it shall advise Grantee in advance so that Grantee 
may take appropriate steps to protect its interests.  Until otherwise ordered by a court or 
agency of competent jurisdiction, the Franchising Authority agrees that, to the extent 
permitted by state and federal law, it shall deny access to any of Grantee’s books and 
records marked confidential, as set forth above, to any Person. 
 

 
SECTION 6 

Insurance and Indemnification and Bond 
 
6.1  Insurance Requirements The Grantee shall maintain throughout the term of the 
Franchise insurance in amounts at least as follows:  
 
Workers' Compensation     Statutory Limits 
Commercial General Liability    $1,000,000 per occurrence, 

       Combined Single Liability (C.S.L.) 
       $2,000,000 General Aggregate 

  
Auto Liability including coverage    $1,000,000 per occurrence C.S.L. 
on all owned, non-owned  
hired autos  
 
Umbrella Liability     $1,000,000 per occurrence C.S.L. 

 
The Franchising Authority shall be added as an additional insured to the above 
Commercial General Liability, Auto Liability and Umbrella Liability insurance coverage. 
 
The Grantee shall furnish the Franchising Authority with current certificates of insurance 
evidencing such coverage. 
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6.2 Indemnification. The Grantee agrees to indemnify, save and hold harmless, and 

defend the Franchising Authority, its officers, boards and employees, from and 
against any liability for damages and for any liability or claims resulting from 
property damage or bodily injury (including accidental death), which arise out of 
the Grantee’s construction, operation, or maintenance of its Cable System in the 
Service Area provided that the Franchising Authority shall give the Grantee 
written notice of its obligation to indemnify the Franchising Authority within 
thirty (30) days of receipt of a claim or action pursuant to this subsection.  
Notwithstanding the foregoing, the Grantee shall not indemnify the Franchising 
Authority for any damages, liability or claims resulting from the willful 
misconduct or negligence of the Franchising Authority. 

 
6.3 Bond.  General Requirement for Bond. In the event of an upgrade to the system,  

Grantee shall furnish to the Franchising Authority a Construction bond, which 
shall comply with the terms and provisions of any ordinance of general 
applicability  this Agreement, which shall be in the minimum amount of $25,000, 
while the upgrade is in progress.  Upon completion of the upgrade in the 
franchised area, Grantee shall furnish to the Franchising Authority a Franchise 
performance bond, which shall comply with the terms and provisions of this 
Agreement, which shall be in the minimum amount of $10,000.  Not withstanding 
the foregoing, Grantee shall maintain a bond in the amount of $10,000 throughout 
the term of this agreement. 

 
 

SECTION 7  
Enforcement and Termination of Franchise 

 
7.1  Notice of Violation.  In the event that the Franchising Authority believes that the 
Grantee has not complied with the any material term of the Franchise, the Franchising 
Authority shall informally discuss the matter with Grantee.  If these discussions do not 
lead to resolution of the problem, the Franchising Authority shall notify the Grantee in 
writing of the exact nature of such alleged noncompliance. 
 
7.2  The Grantee’s Right to Cure or Respond.  The Grantee shall have thirty (30) 
days from receipt of the notice described in subsection 7.1:  (A) to respond to the 
Franchising Authority, contesting the assertion of such noncompliance, or (B) to cure 
such default, or (C) in the event that, by the nature of such default, it cannot be cured 
within the thirty (30) day period, initiate reasonable steps to remedy such default and 
notify the Franchising Authority of the steps being taken and the projected date that they 
will be completed. 
 
7.3 Public Hearing.  In the event that the Grantee fails to respond to the notice 
described in subsection 7.1 pursuant to the procedures set forth in subsection 7.2, or in 
the event that the alleged default is not remedied within thirty (30) days or the date 
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projected pursuant to 7.2(C) above, if it intends to continue its investigation into the 
default, then the Franchising Authority shall schedule a public hearing. The Franchising 
Authority shall provide the Grantee at least ten (10) days prior written notice of such 
hearing, which specifies the time, place and purpose of such hearing, and provide the 
Grantee the opportunity to be heard.   
 
7.4  Enforcement.  Subject to applicable federal and state law, in the event the 
Franchising Authority, after the hearing set forth in subsection 7.3, determines that the 
Grantee is in material default of any provision of the Franchise, the Franchising Authority 
may: 
 A. Commence an action at law for monetary damages or seek other equitable 

relief; or 
 B. Seek to revoke the Franchise in accordance with subsection 7.5. 
 
7.5  Revocation. Should the Franchising Authority seek to revoke the Franchise 
after following the procedures set forth in subsections 7.1-7.4 above, the Franchising 
Authority shall give written notice to the Grantee of its intent. The notice shall set forth 
the exact nature of the noncompliance with a material term or terms of the franchise.  The 
Grantee shall have ninety (90) days from such notice to object in writing and to state its 
reasons for such objection.  In the event the Franchising Authority has not received a 
satisfactory response from the Grantee, it may then seek termination of the Franchise at a 
public hearing.  The Franchising Authority shall cause to be served upon the Grantee, at 
least thirty (30) days prior to such public hearing, a written notice specifying the time and 
place of such hearing and stating its intent to revoke the Franchise. 
 
 At the designated hearing, Grantee shall be provided a fair opportunity for full 
participation, including the right to be represented by legal counsel, to introduce relevant 
evidence, to require the production of evidence, to compel the relevant testimony of the 
officials, agents, employees or consultants of the Franchising Authority, to compel the 
testimony of other persons as permitted by law, and to question witnesses.  A complete 
verbatim record and transcript shall be made of such hearing.  
 
 Following the hearing, the Franchising Authority shall determine whether or not 
the Franchise shall be revoked.  If the Franchising Authority determines that the 
Franchise shall be revoked, the Franchising Authority shall promptly provide Grantee 
with its decision in writing.  The Grantee may appeal such determination of the 
Franchising Authority to a court of competent jurisdiction, which shall have the power to 
review the decision of the Franchising Authority de novo.  The Grantee or the 
Franchising Authority shall be entitled to such relief as the court finds appropriate.  Such 
appeal must be taken within sixty (60) days of Grantee’s receipt of the determination of 
the Franchising Authority. 
 
 The Franchising Authority may, at its sole discretion, take any lawful action, 
which it deems appropriate to enforce the Franchising Authority’s rights under the 
Franchise in lieu of revocation of the Franchise. 
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7.6 Force Majeure.   The Grantee shall not be held in default under, or in 
noncompliance with, the provisions of the Franchise, nor suffer any enforcement or 
penalty relating to noncompliance or default, where such noncompliance or alleged 
defaults occurred or were caused by circumstances reasonably beyond the ability of the 
Grantee to anticipate and control, including, but not limited to Acts of God. 
 
 Furthermore, the parties hereby agree that it is not the Franchising Authority’s 
intention to subject the Grantee to penalties, fines, forfeitures or revocation of the 
Franchise for violations of the Franchise where the violation was a good faith error that 
resulted in no or minimal negative impact on the Subscribers within the Service Area, or 
where strict performance would result in practical difficulties and hardship to the Grantee 
which outweigh the benefit to be derived by the Franchising Authority and/or 
Subscribers. 
 
 

SECTION 8 
Miscellaneous Provisions 

 
8.1 Actions of Parties.  In any action by the Franchising Authority or the Grantee 
that is mandated or permitted under the terms hereof, such party shall act in a reasonable, 
expeditious, and timely manner.  Furthermore, in any instance where approval or consent 
is required under the terms hereof, such approval or consent shall not be unreasonably 
withheld. 
 
8.2 Entire Agreement.  This Franchise constitutes the entire agreement between the 
Grantee and the Franchising Authority and supersedes all other prior understandings and 
agreements oral or written. Any amendments to this Franchise shall be mutually agreed to 
in writing by the parties. 
 
8.         Access to the System.  Grantee shall provide one (1), single channel on the Cable 
System for joint use by the City for non-commercial, video programming for educational 
and government access programming known as the EG channel.   The Grantee may 
utilize the channel’s capacity for other purposes to the extent that such capacity is not 
utilized for educational or governmental purposes.  Grantee shall maintain a return path 
and certain equipment necessary for City to transmit EG channel programming from a 
single location to be mutually determined and agreed to in written form by Grantee and 
the City, provided however that such location shall be passed by Grantee’s active cable 
and fiber facilities within the City, as such facilities exist as of the effective date of the 
current Franchise Agreement for the City.  Said equipment to be obtained by Grantee 
shall be limited to a modem and shall include an IP address for the City.  All other 
transmit and receive equipment including but not limited to computer equipment, 
cameras, editing, playback equipment or any other equipment the City may need in order 
to create programming on the EG channel shall be supplied by City.  Grantee will provide 
technical assistance to City to help it establish the EG channel. Grantee shall provide the 
EG channel upon six (6) month written notification and request by the Franchising 
Authority and no earlier than within ninety (90) days after the effective date of this 
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Franchise Agreement for the City and after the prior mutual determination and written 
agreement of the Grantee and the City as to the EG transmit location as stated above.  
 
8.4 Reservation of Rights.  Acceptance of the terms and conditions of this franchise 
will not constitute, or be deemed to constitute, a waiver, either expressly or impliedly, by 
Grantee of any constitutional or legal right which it may have or may be determined to 
have, either by subsequent legislation or court decisions.  The Franchising Authority 
acknowledges that Grantee reserves all of its rights under applicable Federal and State 
Constitutions and laws. 
 
8.5 Notice.  Unless expressly otherwise agreed between the parties, every notice or 
response required by this Franchise to be served upon the Franchising Authority or the 
Grantee shall be in writing, and shall be deemed to have been duly given to the required 
party when placed in a properly sealed and correctly addressed envelope:  a) upon receipt 
when hand delivered with receipt/acknowledgment, b) upon receipt when sent certified, 
registered mail, c) within five (5) business days after having been posted in the regular 
mail or d) or the next business day if sent by express mail or overnight air courier.   
 
The notices or responses to the Franchising Authority shall be addressed as follows: 
 
      Mayor  
                            City of Daphne   
      P.O. Box 400 
      Daphne, AL  36526 
    
The notices or responses to the Grantee shall be addressed as follows: 
 
      Bruce Gluckman, Vice President   
                            Mediacom Communications Corporation 
                            100 Crystal Run Road 
                            Middletown, NY  10941                                                                                   
 
 
With a copy to:    
       David Servies, Vice President 
                             Mediacom 
                             1613 Nantahala Beach Road 
                             Gulf Breeze, FL  32563 
 
The Franchising Authority and the Grantee may designate 
such other address or addresses from time to time by giving 
notice to the other in the manner provided for in this 
subsection. 
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8.5 Descriptive Headings.  The captions to Sections and subsections contained 
herein are intended solely to facilitate the reading thereof.  Such captions shall not affect 
the meaning or interpretation of the text herein. 
 
8.6 Severability.  If any Section, subsection, sentence, paragraph, term, or provision 
hereof is determined to be illegal, invalid, or unconstitutional, by any court of competent 
jurisdiction or by any state or federal regulatory authority having jurisdiction thereof, 
such determination shall have no effect on the validity of any other Section, subsection, 
sentence, paragraph, term or provision hereof, all of which will remain in full force and 
effect for the term of the Franchise. 
 
 
8.7  Term and Effective Date.  The Effective Date of this Franchise is the date of 
final adoption by the Franchising Authority as set forth below subject to Grantee’s 
acceptance by countersigning where indicated below.  This Franchise shall be for a term 
of fifteen (15) years from such Effective Date and shall expire on _____________.   
 
Considered and approved this ______ day of __________, 2010.  
 
     Daphne, AL:      
 
     Signature:         
 
     Printed Name:       
      

Title:          ___       
                
      
                                                            Mediacom Southeast LLC  
                                                              

Signature:         
 
     Printed Name:       
      

Title:          ___       
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RESOLUTION 2010-95 
2010-BB-ENERGY EFFICIENCT BLOWER RETROFIT AT DAPHNE UTILITIES WATER 

RECLAMATION FACILITY 
1ARRA EECBG 07 

 
WHEREAS, the City of Daphne is required under section 39-1-1(E) of the Code of Alabama to 
secure competitive bids for public works contracts in excess of $ 50,000; and 
 
WHEREAS,  the CITY OF DAPHNE is the recipient of American Recovery and Reinvestment 
Act of 2009 (ARRA) funding for its Energy and Efficiency Conservation Block Grant (EECBG) 
Number 1ARRA EECBG 07 from the State of Alabama for improvements to the Daphne Water 
Reclamation Facility in the amount of $250,000; and  
 
WHEREAS,  the  City  has complied  fully  with  the  procurement requirements as set forth in 
O.M.B. Circular A-102 Attachment  O, and the Common Rule as adopted by the State of 
Alabama.  
 
WHEREAS, the City of Daphne did receive and review bids for the ENERGY EFFICIENCT 
BLOWER RETROFIT AT DAPHNE UTILITIES WATER RECLAMATION FACILITY and has 
determined that the bid as presented is reasonable; and 
 
WHEREAS, the engineer, Volkert & Associates, Inc. and the Utility Board recommends the bid 
for ENERGY EFFICIENCT BLOWER RETROFIT AT DAPHNE UTILITIES WATER 
RECLAMATION FACILITY be awarded to Ballcon, Inc. in the amount of $595,000; and 
 
WHEREAS, the Utility Board is responsible for all cost associated with the project (including 
administrative cost) above the grant amount of $250,000. 
 
NOW, THEREFORE BE IT RESOLVED, AND IT IS HEREBY RESOLVED, THAT THE 
MAYOR AND CITY COUNCIL OF THE CITY OF DAPHNE, hereby accept the bid from 
Ballcon, Inc. in the amount of $595,000 as specified in BID SPECIFICATION NO. 2010-BB-
ENERGY EFFICIENCT BLOWER RETROFIT AT DAPHNE UTILITIES WATER 
RECLAMATION FACILITY. 
 
 
 
APPROVED AND ADOPTED by the Mayor and City Council of the City of Daphne, 
Alabama, this _______ day of _ ____________    , 2010. 
 
 

________________________________ 
                                                                       August A. Palumbo, Council President 
                                                                                                                                                                                                                                                                     
                                                                      _________________________________ 
                                                                       Fred Small, Mayor 
                                                                       
 
ATTEST: 
___________________________ 
David L. Cohen, City Clerk MMC 
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RESOLUTION 2010-96 
  2010-B-WHISPERING PINES ROAD – ALTERNATE #1 

  
 
WHEREAS, the City of Daphne is required under section 39-1-1(E) of the Code of Alabama to 
secure competitive bids for public works contracts in excess of $ 50,000; and 
 
WHEREAS, the City of Daphne acknowledges that WHISPERING PINES ROAD project will exceed 
$50,000; and 
 
WHEREAS, the City of Daphne did receive and review bids for the WHISPERING PINES 
ROAD and has determined that the bid as presented is reasonable; and 
 
WHEREAS, Council awarded Alternates #2 & #3 of the bid for WHISPERING PINES ROAD to 
M.C. Williams Contracting Company, Inc and now staff recommends that Alternate #1 also be 
awarded to M.C. Williams Contracting Company in order to take advantage of staging cost 
efficiencies. 
 
NOW, THEREFORE BE IT RESOLVED, AND IT IS HEREBY RESOLVED, THAT THE 
MAYOR AND CITY COUNCIL OF THE CITY OF DAPHNE, hereby accept the bid from M.C. 
Williams Contracting Company, Inc. in the amount of $332,502 for Alternate #1,  as specified 
in BID SPECIFICATION NO. 2010-B-WHISPERING PINES ROAD (engineering cost is 
$31,000, total project cost is $363,502). 
 
 
APPROVED AND ADOPTED by the Mayor and City Council of the City of Daphne, 
Alabama, this _______ day of _ ____________    , 2010. 
 

________________________________ 
                                                                       August A. Palumbo, Council President 
                                                                        
 
     

                                                                                                                                                                                              
                                                                      _________________________________ 
                                                                       Fred Small, Mayor 
                                                                           
 
 
ATTEST: 
 
___________________________ 
David L. Cohen, City Clerk MMC 
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RESOLUTION 2010 - 97 
 
 

A RESOLUTION DECLARING CERTAIN PERSONAL PROPERTY SURPLUS  AND 
AUTHORIZING THE MAYOR TO DISPOSE OF SUCH PROPERTY 

 
 
WHEREAS,  the Department Heads of the City of Daphne have determined that the items listed 
below are no longer required for public or municipal purposes;  and 
 
WHEREAS, the items listed below are recommended for disposal. 
 
NOW, THEREFORE, BE IT RESOLVED,  by the Mayor and City Council of the City of Daphne 
that  
 

1- The property listed below is hereby declared to be surplus property, and 
     

    
DEPT TAG/VEH# DESCRIPTION VIN # / SERIAL # 
Police 202 2002 FORD CROWN VIC 2FAFP71W82X155763 
Police 101 2001 FORD CROWN VIC 2FAFP71W31X129733 

    
    
    
    
    

 
          2- The Mayor is authorized to advertise and accept bids through Govdeals.com as  
               contracted for the sale of such personal property, and 
 
          3-  The Mayor is authorized to sell said property to the highest bidder and deposit any and      
               all  proceeds to the General Fund.  The Mayor is further authorized to direct the           
               disposition of any property which is not claimed by any bidder. 
 
 
ADOPTED AND APPROVED BY THE MAYOR AND CITY COUNCIL OF THE CITY OF DAPHNE, 
ALABAMA, this               day of                   , 2010. 
 
           

________________________________ 
                                                                              August A. Palumbo, Council President 
       

                                                                                                                                                                                            
_____________________________ 

                                                                              Fred Small, Mayor 
       
 
ATTEST: 
 
___________________________ 
David L. Cohen, City Clerk MMC 
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ORDINANCE NO. 2010-60  
 

FOR THE ANNEXATION OF CERTAIN PROPERTY TO THE CORPORATE LIMITS  
OF THE MUNICIPALITY OF THE CITY OF DAPHNE, ALABAMA 

 
 Higbee Property 

(Located on Northwest of the intersection of County Road 13 and Whispering Pines Road) 
 

  
 BE IT ORDAINED BY CITY COUNCIL OF THE CITY OF DAPHNE, ALABAMA, AS 
FOLLOWS: 
 
 WHEREAS, the owners of the property described in Section 2 of this Ordinance have signed and 
filed a written petition with the City Clerk of the City of Daphne, Alabama, requesting that such property 
be annexed to the corporate limits of the City of Daphne, Alabama; and, 
 
 WHEREAS, all of such property is located and contained within an area contiguous to the 
corporate limits of the City of Daphne, Alabama and does not lie within the corporate limits or police 
jurisdiction of any other municipality; and, 
 
 WHEREAS, said petition contains an accurate description of the property or territory proposed 
to be annexed together with a map of said property showing its relationship to the corporate limits of the 
City of Daphne; and, 
 
 WHEREAS, said petition has been presented to the Planning Commission of the City of Daphne 
on August 26, 2010 and a affirmative recommendation was approved for the City Council to consider 
said request for annexation and said property shall be zoned B-1, Local Business and B-3, Professional 
Business; and, 
 
 WHEREAS, after proper publication, a public hearing was held by the City Council on October 
18, 2010 concerning the petition for annexation; and, 
  
 WHEREAS, the City Council of the City of Daphne, Alabama has determined that it is in the 
best interest of said City that the property described in Section 2 hereof be annexed to the corporate limits 
of the City of Daphne, and that all the requirements of Sections 11-42-21 through 11-42-24, Code of 
Alabama, 1975, as amended have been complied with by said Petitioner. 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
DAPHNE, ALABAMA, as follows: 
 
 SECTION 1: CONSENT TO ANNEXATION. The City Council of the City of Daphne, 
Alabama does by this Ordinance assent to the annexation of the property described in Section 2 of this 
Ordinance to the corporate limits of the City of Daphne, Alabama, and does by the adoption of this 
Ordinance, extend and rearrange said corporate limits to embrace and include such property. 
 
 SECTION 2: THE PROPERTY. That property requested to be annexed into the City of Daphne 
is described in Exhibit "A", attached hereto and made a part of this Ordinance as if fully set out herein. 
 
 SECTION 3: MAP OF PROPERTY. The property hereby annexed to the City of Daphne, 
Alabama, is set forth and described in Exhibit "B" and attached hereto a map of the property showing its 
relationship to the corporate limits of the municipality of the City of Daphne and made a part of this 
Ordinance. 
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 SECTION 4: PUBLICATION. This Ordinance shall be published as required by Section 11-42-
21, Code of Alabama, 1975, as amended, and the property described herein shall be annexed to the 
corporate limits of the City of Daphne, Alabama, upon such publication. 
 
 SECTION 5: PROBATE COURT.  A description of the property described in this Ordinance 
shall be filed in the Office of the Judge of Probate of Baldwin County, Alabama, as required by Section 
11-42-21, Code of Alabama, 1975, as amended.  
 
 

“Exhibit A” 
 
LEGAL DESCRIPTION: 
 
(TO BE KNOWN AS LOT B-1- B-1, LOCAL BUSINESS, ZONING) 
 
COMMENCE AT THE NORTHEAST CORNER OF LOT 1, HIGBEE SUBDIVISION, AS SHOWN BY MAP 
OR PLAT THEREOF, SLIDE 2191-D, PROBATE RECORDS, BALDWIN COUNTY, ALABAMA; THENCE 
RUN SOUTH 00 DEGREES 14 MINUTES 58 SECONDS EAST, A DISTANCE OF 236.64 FEET TO THE 
POINT OF BEGINNING; THENCE CONTINUE SOUTHERLY ALONG SAID LINE, A DISTANCE OF 
958.54 FEET; THENCE RUN SOUTH 44 DEGREES 52 MINUTES 16 SECONDS WEST, A DISTANCE 
OF 141.12 FEET; THENCE RUN SOUTH 89 DEGREES 59 MINUTES 30 SECONDS WEST, A 
DISTANCE OF 382.47 FEET; THENCE RUN NORTH 00 DEGREES 14 MINUTES 58 SECONDS WEST, 
A DISTANCE OF 176.51 FEET; THENCE RUN NORTH 89 DEGREES 45 MINUTES 02 SECONDS 
EAST, A DISTANCE OF 252.46 FEET; THENCE RUN NORTH 00 DEGREES 14 MINUTES 58 
SECONDS WEST, A DISTANCE OF 880.00 FEET; THENCE RUN NORTH 89 DEGREES 45 MINUTES 
02 SECONDS EAST, A DISTANCE OF 230.00 FEET TO THE POINT OF BEGINNING. CONTAINING 
6.5 ACRES, MORE OR LESS. 
 
(TO BE KNOWN AS LOT B-3 - B-3, PROFESSIONAL BUSINESS, ZONING) 
 
COMMENCE AT THE NORTHEAST CORNER OF LOT 1, HIGBEE SUBDIVISION, AS SHOWN BY MAP 
OR PLAT THEREOF, SLIDE 2191-D, PROBATE RECORDS, BALDWIN COUNTY, ALABAMA; SAID 
POINT BEING THE POINT OF BEGINNING; THENCE RUN SOUTH 00 DEGREES 14 MINUTES 58 
SECONDS EAST, A DISTANCE OF 236.64 FEET; THENCE RUN SOUTH 89 DEGREES 45 MINUTES 
02 SECONDS WEST, A DISTANCE OF 230.00 FEET; THENCE RUN SOUTH 00 DEGREES 14 
MINUTES 58 SECONDS EAST, A DISTANCE OF 880.00 FEET; THENCE RUN SOUTH 89 DEGREES 
45 MINUTES 02 SECONDS WEST, A DISTANCE OF 252.46 FEET; THENCE RUN SOUTH 00 
DEGREES 14 MINUTES 58 SECONDS EAST, A DISTANCE OF 176.51 FEET; THENCE RUN SOUTH 
89 DEGREES 59 MINUTES 30 SECONDS WEST, A DISTANCE OF 190.04 FEET; THENCE RUN 
NORTH 00 DEGREES 14 MINUTES 43 SECONDS WEST, A DISTANCE OF 1295.54 FEET; THENCE 
RUN SOUTH 89 DEGREES 58 MINUTES 38 SECONDS EAST, A DISTANCE OF 672.41 FEET TO THE 
POINT OF BEGINNING. CONTAINING 13.38 ACRES, MORE OR LESS. 
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 ADOPTED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF DAPHNE, 
ALABAMA on this _____ day of _____________, 2010. 
 
 
       ____________________________________ 
       August A. Palumbo, 
       Council President 
        
 
 
                                                                                            ____________________________________                                                               
       Fred Small, 
       Mayor 
        
ATTEST: 
 
_____________________________ 
David L. Cohen 
City Clerk, MMC 
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ORDINANCE NO. 2010 - 61 
 

Ordinance to Rezone Property Located Northeast of the intersection of Whispering 
Pines Road and Parker Lane (18.44  Acres) 

A & B-10, L.L.C. 
 

 WHEREAS, the owners of certain real property within the City of Daphne, Alabama, have 
requested that said property be rezoned from R-3 High Density Single Family District, to R-4 High 
Density Single Family District, to said property is located, Northeast of the intersection of 
Whispering Pines Road and Parker Lane being more particularly described as follows:  
 
Legal Description: 
 
COMMENCE AT THE NORTHWEST CORNER OF LOT NUMBER 12 OF CAROLINE WOODS 
SUBDIVISION, PHASE ONE, AS SHOWN BY MAP OR PLAT THEREOF RECORDED AT SLIDE 2423-C, 
PROBATE RECORDS, BALDWIN COUNTY, ALABAMA, FOR A POINT OF BEGINNING; THENCE RUN 
EASTERLY ALONG A CURVE TO THE RIGHT HAVING A RADIUS OF 614.76 FEET, AN ARC DISTANCE 
OF 45.51 FEET, (CHORD BEARS SOUTH 87 DEGREES 58 MINUTES 43 SECONDS EAST FOR 45.50 
FEET); THENCE RUN SOUTH 85 DEGREES 51 MINUTES 27 SECONDS EAST, A DISTANCE OF 79.53 
FEET; THENCE RUN SOUTHEASTERLY ALONG A CURVE TO THE RIGHT HAVING A RADIUS OF 25.00 
FEET, AN ARC DISTANCE OF 39.27 FEET, (CHORD BEARS SOUTH 40 DEGREES 51 MINUTES 27 
SECONDS EAST FOR 35.35 FEET); THENCE RUN SOUTH 78 DEGREES 58 MINUTES 58 SECONDS 
EAST, A DISTANCE OF 50.36 FEET; THENCE RUN NORTH 04 DEGREES 08 MINUTES 33 SECONDS 
EAST, A DISTANCE OF 92.25 FEET; THENCE RUN SOUTH 85 DEGREES 51 MINUTES 27 SECONDS 
EAST, A DISTANCE OF 152.00 FEET; THENCE RUN NORTH 04 DEGREES 08 MINUTES 33 SECONDS 
EAST, A DISTANCE OF 43.15 FEET; THENCE RUN NORTH 01 DEGREES 09 MINUTES 37 SECONDS 
EAST, A DISTANCE OF 73.81 FEET; THENCE RUN NORTH 00 DEGREES 03 MINUTES 54 SECONDS 
WEST, A DISTANCE OF 388.21 FEET; THENCE RUN NORTH 89 DEGREES 55 MINUTES 26 SECONDS 
WEST, A DISTANCE OF 1,319.93 FEET; THENCE RUN SOUTH 00 DEGREES 07 MINUTES 50 
SECONDS WEST, A DISTANCE OF 365.76 FEET; THENCE RUN NORTH 89 DEGREES 54 MINUTES 03 
SECONDS EAST, A DISTANCE OF 100.29 FEET; THENCE RUN SOUTH 78 DEGREES 46 MINUTES 58 
SECONDS EAST, A DISTANCE OF 50.96 FEET; THENCE RUN NORTH 89 DEGREES 54 MINUTES 03 
SECONDS EAST, A DISTANCE OF 576.12 FEET; THENCE RUN NORTH 76 DEGREES 51 MINUTES 49 
SECONDS EAST, A DISTANCE OF 84.84 FEET; THENCE RUN SOUTH 89 DEGREES 57 MINUTES 25 
SECONDS EAST, A DISTANCE OF 174.30 FEET; THENCE RUN SOUTH 00 DEGREES 04 MINUTES 34 
SECONDS WEST, A DISTANCE OF 139.01 FEET; THENCE RUN SOUTH 24 DEGREES 01 MINUTES 42 
SECONDS WEST, A DISTANCE OF 54.45' TO THE POINT OF BEGINNING. CONTAINING 12.44 ACRES, 
MORE OR LESS, AND LYING IN FRACTIONAL SECTION 8 AND GRANT SECTION 19 AND 38, 
TOWNSHIP 5 SOUTH, RANGE 2 EAST, BALDWIN COUNTY, ALABAMA. 
 
 WHEREAS, the Planning Commission of the City of Daphne on August 26, 2010 has considered 
said request and set forth an affirmative recommendation to the City Council of the City of Daphne that said 
property  be rezoned; and, 
 
 WHEREAS, after proper publication, a public hearing was held by the City Council on Monday, 
October 18, 2010 concerning the requested rezoning. 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
DAPHNE, ALABAMA, that said property described above is hereby rezoned from R-3 High Density Single 
Family District, to a R-4 High Density Single Family District, and that the zoning ordinance and zoning map 
be amended to reflect the said zoning change. 
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ADOPTED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF DAPHNE, ALABAMA, 
THIS   _____ day of _______________, 2010. 
         
 
        _____________________________ 
        August A. Palumbo,  
        Council President 
                                        
 
        _____________________________ 
        Fred Small,  

Mayor 
 

ATTEST: 
 
___________________________ 
David L. Cohen  
City Clerk, MMC 
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ORDINANCE 2010-62  
 
 

Whispering Pines Road: US 98 to Pollard Road – Alternate #1 
 
WHEREAS, the Fiscal Year 2011 Budget is being considered by the City Council; 
and 
 
WHEREAS, prior to the adoption of the Fiscal Year 2011 budget, the City Council 
has determined that certain appropriations are required and should be approved 
and made a part of the Fiscal Year 2011 budget; and 
 
WHEREAS, certain improvements for Whispering Pines Road were funded in 
Fiscal 2010 and are under construction; and 
 
WHEREAS, it is more cost effective to complete an additional phase of the 
Whispering Pines project while construction activities are already staged. 
 
NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of Daphne, 
Alabama, that an appropriation in the amount of $363,502 from the Capital Reserve 
Fund is hereby approved for Alt #1 of the Whispering Pines Road: US 98 to Pollard 
Road Project. 
 
  
APPROVED AND ADOPTED by the Mayor and City Council of the City of 
Daphne, Alabama, this   ____     day of ________________    , 2010. 
 
         
                                                                       ________________________________         

August A. Palumbo, Council President 
                       
 
     

_________________________________ 
                                                                       Fred Small, Mayor 
           
 
 
ATTEST: 
 
___________________________ 
David L. Cohen,  
City Clerk MMC 
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ORDINANCE 2010-63  
 

Fiscal 2011 Road Improvements Engineering 
 
WHEREAS, the Fiscal Year 2011 Budget is being considered by the City Council; 
and 
 
WHEREAS, prior to the adoption of the Fiscal Year 2011 budget, the City Council 
has determined that certain appropriations are required and should be approved 
and made a part of the Fiscal Year 2011 budget; and 
 
WHEREAS, the City Council has authorized the letting of bids for certain 2011 road 
projects; and 
 
WHEREAS, Engineering services are required for survey, design, and preparation 
of specifications for bidding as follows: 
 

1.  Bay View Drive from Highway 90 (1.42 miles)                                       - $110,000 
 2.  Ridgewood Drive( ½ mile north and ½ mile south of Lawson)               - $132,000 
 3.  Whispering Pines (Pollard Road to US 98) 
  If Deductive Alternate is returned to existing contractor – No Charge 
  If New Bid Process is initiated                                                          $    2,500 
 4.  Intersection of US 98 and Whispering Pines                                          - $  15,000 
 5.  Timber Creek Boulevard (Hwy 181 to Hwy 31)(estimated: pending County’s     
                  involvement)                                                                                           - $  40,000 
            $ 299,500 
 
NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of Daphne, 
Alabama, that  an appropriation of $ 299,500 from the Capital Reserve Fund for the 
engineering services required for the preparation and letting of bids for certain 2011 
road projects is hereby approved. 
 
  
APPROVED AND ADOPTED by the Mayor and City Council of the City of 
Daphne, Alabama, this   ____     day of ________________    , 2010. 
 
         
                                                                       ________________________________         

August A.  Palumbo, Council President 
                       
 

_________________________________ 
                                                                       Fred Small, Mayor 
           
 
ATTEST: 
___________________________ 
David L. Cohen,  
City Clerk MMC 

156



ORDINANCE 2010-64  
 
 

Sehoy Sub Division-Claiborne Circle Drainage Project  
 
WHEREAS, the Fiscal Year 2011 Budget is being considered; and 
 
WHEREAS, prior to the adoption of the Fiscal Year 2011 budget, the City Council 
has determined that certain appropriations are required and should be approved 
and made a part of the Fiscal Year 2011 budget; and 
 
WHEREAS, certain drainage improvements, including the replacement of plastic 
pipe with metal pipe, are needed at Claiborne Circle in the Sehoy Sub Division. 
 
 
NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of Daphne, 
Alabama, that an appropriation of $60,098 from the General Fund is hereby 
approved for drainage improvements at Claiborne Circle. 
 
  
APPROVED AND ADOPTED by the Mayor and City Council of the City of 
Daphne, Alabama, this   ____     day of ________________    , 2010. 
 
         
                                                                       ________________________________         

August A. Palumbo,  
Council President 

                       
 
     

_________________________________ 
                                                                       Fred Small,  

Mayor 
           
 
 
ATTEST: 
 
___________________________ 
David L. Cohen,  
City Clerk MMC 
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CITY OF DAPHNE, ALABAMA 
ORDINANCE NO. 2010-65 

 
             

 
AN ORDINANCE TO RESTRICT USE OF WIRELESS COMMUNICATION 

 DEVICES WHILE DRIVING 
             

 
 

 WHEREAS, the City Council of the City of Daphne, Alabama, is aware of growing 
public concern regarding the safety implications of the widespread use of wireless 
communication devices while operating motor vehicles; and, 
 
 WHEREAS, the City Council of the City of Daphne, Alabama, finds that restricting the 
use of wireless communication devices while operating motor vehicles would best serve public 
health, safety and welfare; and, 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 
CITY OF DAPHNE, as follows: 
 
 SECTION 1:  RESTRICTED USE OF WIRELESS COMMUNICATION DEVICES 
   WHILE DRIVING. 
 
  (A) Definitions. 
 

 The following words, terms, and phrases when used in this section, shall 
have the meanings ascribed to them in this section, except where the context 
clearly indicates a different meaning. Except as may be otherwise provided in this 
division, all words and phrases used in this division which are defined in Code of 
Ala. 1975 § 32-1-1.1 shall have the meanings ascribed to them in that section.  

 
 Wireless Communication Device shall include a cellular, analog, wireless 
or digital device, computer or telephone, capable of accessing the internet or 
sending, receiving or downloading any electronic or digital data, including, but 
are not limited to, videos, pictures, or communications, such as electronic mail, 
instant messages and text messages.  Such device may include telecommunication 
capabilities.  Covered devices include, but are not limited to, devices commonly 
known as Blackberries, iPhones, iPads, Kindles, laptops, netbooks and other 
similarly equipped wireless devices.   Covered devices shall not include voice 
radios, mobile radios, land mobile radios, commercial mobile radios or two-way 
radios with capability to transmit and receive voice transmission utilizing a “push 
to talk”  or “press to transmit” function.  

 
 (B) Restricted Use of Wireless Communication Devices While Driving.  
 

 (a) No person shall operate a vehicle upon any highway, roadway or 
street while using a wireless communication device to send, receive, download or 
view any electronic or digital content including music, video, picture or 
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communication including, but not limited to, electronic mail, instant messaging or 
text messaging.  

 
 (C) Exceptions. 
 
 Subsection (B) shall not apply only in the following instances: 
 

 (a)  an emergency services professional using a wireless 
communication device while operating an authorized emergency vehicle in the 
due course of business; personal use of a wireless communication device shall 
remain subject to the provisions contained in Subsection (B); 
 
 (b) an individual using a wireless communication device to make or 
receive a telephone call; 
 
 (c) an individual using a wireless communication device to obtain 
emergency services including, but not limited to, an emergency call to a law 
enforcement agency, health care provider, fire department, or other emergency 
services agency or entity; 
 
 (d)  an individual using a wireless communication device while the 
motor vehicle is parked on the shoulder of the highway, roadway or street, or the 
vehicle is stopped due to normal traffic being obstructed and the vehicle 
transmission is in neutral or park; 
 
 (e) Global Positioning System (GPS) or navigation units that are 
permanently affixed to vehicle.  

 
 (D) Stopping Vehicle Solely to verify Violations of Subsection (B) is   
  prohibited  
 

 (a) no law enforcement officer shall stop a vehicle solely for the 
purpose of verifying a suspected violation of Subsection (B); 
 
 (b) the provisions of  Subsection (B) shall not constitute probable 
cause for search of the vehicle involved.  

 
 (E) Penalty.  
 

 Any person who violates any provision of this division shall upon 
conviction be punished, in addition to such other punishment as may be provided 
by the court, by fines and penalties as follows: 
 
 (a) for a first conviction, by a fine of $100.00 or by imprisonment of 
not more than 10 days; 
 
 (b) for a second conviction, by a fine of $200.00 or by imprisonment 
for not more than 30 days; 
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 (c) for a third or subsequent conviction, by a fine of $500.00 or by 
imprisonment for not more than three months or by both such fine and 
imprisonment.  

 
 SECTION 2:  NOTICE  
 
 That the City of Daphne shall erect a sign on every major thoroughfare entering the City 
to notify persons traveling to or through the City that the use of wireless communication devices, 
other than to make a phone call, while operating a motor vehicle is prohibited within the City.  
Such signs shall be erected no later than thirty (30) days after the adoption of this ordinance.  
 
 SECTION 3:  SEVERABILITY  
 
 That the provisions of this Ordinance are severable.   If any section, subsection, sentence, 
clause, phrase, or portion of this Ordinance is for any reason held invalid or unconstitutional by 
any court of competent jurisdiction, such portion shall be deemed a separate, distinct, and 
independent provision, and such holding shall not affect the validity of the remaining portions 
thereof.  
 
 SECTION 4: EFFECTIVE DATE.  
 
 That this ordinance shall become effective sixty days (60) days from and after the date of 
its adoption.  
 
 
 ADOPTED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF 
DAPHNE, ALABAMA on this the ____ day of _________________, 2010. 
 
 
 
              
        August A. Palumbo, 
        Council President  
 
 
         
              
        Fred Small, 
        Mayor 
 
ATTEST: 
 
 
      
David L. Cohen,  
City Clerk, MMC  
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